WRITTEN TESTIMONY FOR MICHIGAN’S HOUSE OF REPRESENTATIVES

LOCAL GOVERNMENT COMMITTEE
March 20, 2014

FROM: Joseph M. Turner, CEO
Michigan Property Consultants LL.C.
2719 State St.
Saginaw, MI 48602

Dear Madam Chairwoman, Committee Members and those in attendance:

I have been asked to briefly outline the history of the special assessment and distinguishing
characteristics between Michigan’s special assessment levies on real property and the ad valorem
property tax. Unfortunately, my service as Chairman of the city of Saginaw’s property tax board of
review requires my attendance during Saginaw’s hearings which will be held at the same time this
local government committee meets, Therefore, this written document is being produced in lieu of
direct testimony.

The information being offered is based upon the training I’ve received as a certified
assessment administrator, my own experiences within assessment administration, property appraising
and economic development and research I've conducted as an instructor of classes in special
assessment administration. I am not a lawyer and there is no intention to offer legal opinions or

of the development of the special assessment in Europe and then the U.S. and Michigan. Following
the history will be a list of terms and concepts that are relevant to the contemporary special
assessment levy in Michigan. For those of you who may wish to pursue a more in depth view of the
contemporary special assessment in Michi gan, my presentation includes a copy of an article which
documents the legal authority for the special assessment and the process to create such a levy.



History of the Special Assessment:

The special assessment as a method of financing a public improvement in Michigan can be
traced directly back more than four hundred years, to fiscal practices initiated in Europe. The
information used herein to summarize the history of the special assessment has been gathered
primarily from a definitive work on municipal finance that was published in 1898 by the Columbia
University Press and authored by Victor Rosewater. Copies of “SPECIAL ASSESSMENTS A
STUDY IN MUNICIPAL FINANCE still circulate as a Second Edition, published in 1968 by AMS
Press of New York.

One might consider public policy with regard to two distinct methods of fund raising: a) the
contemporary use of the ad valorem tax is to fund general government; and b) the special assessment
as a unique charge based upon an increase in value ( “benefit”) flowing to nearby parcels of land
from a public improvement. Rosewater addresses that consideration in this way:

“The idea of benefit wasat one time the controlling factor in the imposition ofall public charges. Only
slowly and gradually and driven by force of necessity did the legislator and financier begin to adopt
other basis for taxation. And long after the practice of apportioning the general public expenses
according to the advantages or protection conferred by government had been in part, if not wholly
abandoned, it was still the custom of many eminent economists to build their entire theory of public

revenue upon the foundation of the benefit derived from its expenditure. Today this is no longer true.”
(Pg 13, Rosewater)

Rosewater finds evidence of the special assessment tax in the United Kingdom dating back
to 1427. These were in the form of an apportionment of “the work, or the expenses of the work,
upon all whose landed interests received benefits therefrom.” This legislation focused on “the
prevention of injury by means of common works of protection, rather than the enhancement of the
value of property affected.”

In 1667, following the great fire of the city of London, an act was passed to regulate the
rebuilding of the city. Section 20 of the statute empowered the municipal corporation

“to impose any reasonable tax upon all houses within the said city or liberties thereof, in proportion
to the benefit they shall receive thereby, for and towards the new making, cutting, altering, enlarging,
amending, cleansing and scouring all and singular the said vaults, drains, sewers, pavements and
pitching aforesaid.” (Pgs 20-21, Rosewater)

In France, in 1672 the question arose whether, “when dark and narrow streets are widened,
the proprietors of those houses which profit by such improvements ought not to contribute to the
expense.” (Ibid., Pg 14) The question of contributions had apparently been decided in the affirmative
several times before, according to Rosewater. So, in 1672 a decree was made that “the owners of
several houses in Rue de Arcis facing the demolished buildings were ordered to bear their shares of
the cost in proportion to the advantages which they received therefrom.” (Ibid., Pg 14) In 1807, a
new law was enacted under the name of indemnities pour paiement de plus-value which stated:

“when by the opening of new strects, by the creation of new public places, by the construction of
quays, or by any other public work, general, departmental or communal, ordered and approved by the
govemmment, private property shall have acquired a marked increase in value, such property may be
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“The system enacted by the law of 1807 is in briefthis: The liability of the property owners must be
declared by a decree of the Chef de I'Etatrendered in the Conseild’ Etat. The assessment is fixed by
a commission organized for the purpose whose duty it is to designate the property-owners who are
specially benefited by the work, to determine the amount of the benefit, and to fix the share whicheach
is to pay. As a rule, the decree which authorizes the assessment fixes the district of benefit; in every
case it states the portion, not exceeding one-half, of the value of the accruing advantages which may
be demanded.” (Ibid., Pg 16)

Rosewater’s description tracks very closely to the special assessment process found in
Michigan. There must be a resolution by the governing body of the Jurisdiction which finds that the
proposed improvement is a public necessity, it provides for the fixing of a special assessment district
in which properties may be specially assessed and there is a provision for levying those costs eligible
to be specially assessed in “reasonable” proportion to the increase in market value of the property
receiving a unique, measurable and direct increase in value from public improvement.

It should be noted that French law extended into portions of Belgium during the early 1800s.
Thus, the French special assessment was introduced into Belgium. F ollowing Belgium’s
independence, “the doctrine of special assessment for benefit, not only persisted, but attained a
wider application than it received in France.” (Ibid., Pg 16).

Germany’s heritage for the special assessment derives from classes of roadways which
existed in the areas known as Prussia. Termed, Interessentenzuschusse or
Interessentenchausseebcitrage. the procedures of the law contain the elements of a special
assessment for benefit received.

According to Rosewater, there is a clear link to the special assessment found in the U.S. and
Europe.

“the underlying principle of special assessment for benefit first appeared in this country in the
provisions of a province law of New York in the year 1691. The effective clause of this statute was
copied almost literally from the twentieth section of the English act passed in 1667, and re-enacted in
1670™ ..."Only in the sense of adaptation can the system be said to have had its origin in the exigency
and convenience of the American colonists.” (Ibid., Pgs 24 & 25)

Rosewater articulates severa) time periods in which the use of the special assessment spread
across the U.S. First, there were developments “after the people began to recover from the effects
of the war 0f 1812.” Then, during the 1840s and 1850s the use of special assessments continued to
spread across the country, “coinciding to a great extent with the era of premature railway building,”
The final expansion of its use began “immediately upon the close of the late civil war.”

According to Rosewater, “special assessments for benefits resulting from street
improvements” were introduced into Michigan with the Detroit city charter of 1827 As a rule, during
the 1800s the legal foundation for the modern special assessment was developed via litigation of

various issues including the concept of “necessity.” The 1900s saw the need to address bonding
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issues following the great depression, litigation which led to the refutation of “benefit” based upon
three principles and the affirmation of “benefit” meaning only one thing, an increase in a property’s
market value. The late 1900s was the time during which the concept of an “ad valorem” special
assessment was expanded along with the idea that a special assessment district could encompass an
entire taxing jurisdiction. Clarification of the proper venues to appeal the special assessment also
occurred during the last half of the 1900s. Special assessments levied under the “police powers” of
the state are generally appealed to a court of law. Special assessments falling under the property tax
laws of the state are appealed to the Michigan Tax Tribunal.

In 2 nutshell, the modern special assessment in Michigan is a method by which a government
can demand money from a property owner because government project made the property owner’s
land more valuable. The amount of money that can be extracted under perfect conditions would be
one dollar of assessment for every dollar of benefit. Given the vagaries of estimating the increase in
value specifically from a project, the courts have demanded special assessment levies be
“reasonably” related to the increase in value. The newest form of special assessment, the “ad
valorem” special assessment uses a millage rate and a property’s taxable value to calculate the
special assessment burden. Unlike the traditional special assessment which produced a specific
amount due, the ad valorem special assessment is limited by time; the years for which the special
may be collected. The “ad valorem” special assessment levy may increase or decrease as a property’s
value changes from year-to-year.

Some Relevant Terms and Characteristics

] Though referred to as a tax, the special assessment is not a tax, but instead is remuneration
a government unit may seek because a public project made certain parcels of real estate more
valuable. A tax is to be used for general government. A special assessment is the amount a
government unit may take from a taxpayer as reimbursement of eligible expenses because
a public project enriched the property value of the taxpayer.

¢ An ad valorem tax (the common property tax) is based upon the
value of a property and millage rates permitted by the state
constitution, a specific law or a vote of the people. S.A.D

L Two geographic districts are associated with a special
assessment. The “Service District” which consists of all
properties somehow connected to the public project (usinglegal, Service District
economic and scientific facts) and the “Special Assessment Mickigan Property Conmlten's
District (S.A.D.) which consists of properties which have a
higher market value as a direct result of the public project.

¢ Historically, the special assessment has been levied as a fixed amount (e.g., say $5,000 for
a street paving or sewer line or fresh water line). However, a previously rare form of special
assessment which uses a millage rate and the property value to calculate an annual special
assessment burden for each year of a specific time frame has become more common. This
is the “ad valorem special assessment.” Currently more than 100 ad valorem special
assessment levies exist in the state.

¢ In the ad valorem property tax, there are two fundamental mandates: equity and uniformity




In the special assessment process, there are two fundamental mandates: necessity and benefit
Equity is accomplished by adjusting an individual assessment to reflect the economic
influences present in the neighborhood (e.g. average home prices, pollution, quality of
schools, presence of parks or natural features et cetera)

Uniformity is accomplished by utilizing a state manual and land value maps to assure that
eachassessment begins with common charges that will be modified by the property condition
and other characteristics as well as outside influences found in the “neighborhood.”
Necessity is the term used to indicate the legal requirement that a public body proceeding
with a public project must articulate a “finding” that a particular project is necessary to
accomplish a specific public goal.

Benefit is a term indigenous to the special assessment process which refers to what exactly
itis that a parcel receives from a public project. The term has been defined through Supreme
Court decisions to mean one thing: a measurable increase in a property’s market value which
results directly and uniquely from a specific public improvement. Prior to 1986, the term was
interpreted to mean one of three things: a special adaptability of the land, a relief from some
burden or an increase in market value. The Supreme court has made it clear through a series
of rulings that the measure of benefit is one thing: an increase in market value.

A special assessment apportionment (tax burden) must be reasonably proportionate to the
“benefit” (increase in market value) the individual parcel to be assessed received

Property of a taxpayer can be taken for nonpayment of a special assessment in the same way
that it can be taken for nonpayment of an ad valorem tax

A special assessment is much more onerous for the taxpayer than the ad valorem property
tax for the following reasons...

1. A property tax can be appealed every yearat no, or a very small, cost to the taxpayer

2. The opportunity to initiate an appeal in the special assessment process is always less than 45 days. This
short time period makes it difficult for a taxpayer to identify a problem, Importantly, once the appeal window
closes, it is closed forever. There is no annual appeal.

3. Most taxpayers are intuitively aware of the market value of their property and thus may easily detect an error
if one should exist,

4. The average taxpayer cannot tell whether or not a special assessment levy is fair. The special assessment
process iscomplicated, involving multiple hearings, presentations and veryrarely isthe level ofbenefit justified
by an appraisal or similar factual determination of a change in market value resulting from the public project.
5. A special assessment appeal almost always requires the taxpayer to hire an attorney, and consultants such
as engineers, appraisers or other consultants. Many taxpayers appeal the ad valorem tax without the help of any
paid professionals.

6. There is no “presumption of validity” for the ad valorem assessment but there is a “presumption of validity”
which is given to the special assessment process. This explains in part why a taxpayer must hire professional
assistance to fight a special assessment but does not have to do so for an annual property tax appeal.

7. Because everyone within a jurisdiction is charged the same millage rate, the ad valorem property tax is
regarded as a “uniform” tax which does not usually create any properties with unique tax burdens.

8. The special assessment always creates a higher tax on a property than other properties within the jurisdiction
that are not specially assessed. For example, perhaps 200 parcels are specially assessed for a street
improvement, and there are 2,000 parcels in the jurisdiction. This situation can cause the value of a specially
assessed property to become lower. A potential buyer may choose one of the 1800 parcels which are not
specially assessed for a street pavement rather than pick a property with higher taxes. Where there are unit wide
special assessments (e.g. across the whole village or township or city) some buyers will look to adjacent
communities which do not have the extra burden of a special assessment.

9. The area within which an ad valorem property tax may be levied is the geographic area in which the taxing
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authority has jurisdiction; normally a municipality, county, village, township or authority such as a school
district.

10. The area in which a special assessment may be levied is an area which includes properties receiving an
increase in their market value arising measurably, directly and uniquely from some public improvement; the
boundary of which is delineated by the junction between those properties receiving the benefit and those which
do not.

May I take this opportunity to thank Chairwoman Price for inviting my testimony on the
structure and history of the special assessment in Michigan? Iam honored by the request and grateful
to interact in this way with each of you committee members. You have a complex and difficult job
as elected officials. It is gratifying to see you make this effort to understand a very obscure area of
Michigan’s property tax laws. Afterall, in a democracy, taxation is one of the areas where the rubber
meets the road. It is the mechanism by which government extracts money from the taxpayer with the
threat of taking real estate. Justice is paramount in the process, especially in a process not well
understood by the layperson.

My one comment beyond hoping that this document provides a factual and historical
background you find interesting is that I am very concemned that the special assessment process is
being modified to the severe disadvantage of the taxpayer. It appears to me that attempts are being
used to move it from the pure extraction of funds based upon enrichment of the property owner, to
an extraction of funds to finance the ordinary functions of government. Rosewater addressed similar
concerns by saying at the end of the late 1800s: “The special assessment legislation of the past few
years has been directed not so much to a limitation or modification of the system as to the correction
of abuses that had found their way into its administration.” One of the challenges you may face is
that those feeling pressured by a lack of public funds see the special assessment forbenefitas a cash
cow to be used in ways not consistent with the nature of the special assessment for benefit.

Attached is an article which appeared in the Michigan Assessor Magazine. It provides
documentation for the modern special assessment process based upon statute and litigation. Itis my
belief those of you who are interested, will find within it rules for levying a modern special
assessment. As a note, I am not an attorney and my beliefs and understandings may not be consistent
with what a seasoned attorney or a court of law might state. Jurge you to verify whatever you might
contemplate with competent legal counsel. The remarks made within this document and my other
submission are mine alone and are not being made as representations of any group, agency or entity
that I have a membership or affiliation with.



Sher:x Sofia
RN AR e ]

From: jturner@michiganpropertytax.com
Sent: Wednesday, March 19, 2014 5:23 PM
To: Sherry Sofia; elupher@crcmich.org
Subject: An example for the committee

Dear Local Government Committee Members:

| forgot to list one very important distinction between a special assessment levy and the ad valorem tax levy. This
distinction has the potential to create unnecessarily high property taxes.

A special assessment must be levied only against real property. It cannot be levied against personal property. So, in
jurisdictions where personal property makes up part of the tax base, specific disadvantages are created. The jurisdiction
which chooses to fund with the ad valorem special assessment will have to settle for either less annual revenue or real
property owners will have to pay higher taxes than if an ordinary ad valorem millage rate was used.

As an example, assume a community with a $500,000,000 million dollar tax base, Assume the tax base consists of
$400,000,000 in real property and $100,000,000 in personal property (usually the machinery and equipment, furniture
and fixtures of a business).

Assume the jurisdiction has to decide between levying a millage rate of 5 mills for public safety as a voter approved ad
valorem tax (ordinary property tax) or as a special assessment levy using the ad valorem special assessment.

If the jurisdiction decides to levy 5 mills as an ordinary, ad valorem property tax the 5 mills will generate $2.5 Million
annually. ($500,000,000 x .005 = $2,500,000)

However, if the community chooses to levy the 5 mills as a special assessment, the usable tax base drops to only
$400,000,000; the value of real property. No tax on business personal property can be levied. Therefore, the same five
mill burden generates one half million dollars less each year or $2,000,000.

If the jurisdiction needs the full $2.5 million dollars each year and uses a special assessment for public safety, the millage
rate will have to be increased to 6.25 mills to achieve the same revenue stream ($400,000,000 x .0625 = $2,500,000).

Thus, the additional half million dollars will be collected from homeowners and other real property owners as an
additional 1.25 mill ad valorem special assessment levy.

From this example, one can see an ad valorem special assessment creates a not widely realized tax break for businesses
and an additional financial burden on real property owners. By the way, the example | used paraliels the choices faced
by one Michigan Municipality which had a tax base very similar to the one used in the example above.

There is one further point that has not been litigated, but you should be aware of it. Potential political ramifications
exist.

The courts have ruled in some cases that properties routinely exempt from the ordinary ad valorem property tax are not
exempt from special assessments. It is my understanding some statutes do provide for a specific exemption from the
special assessment on currently exempt properties and other statutes do not provide for the exemption.

Thus, when a special assessment is employed to to fund say public safety or street lighting, it is possible, that churches,
hospitals, youth camps or any other exempt real estate needs to have a "taxable value" created for it so that the ad
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valorem millage rate may be levied. Requiring assessors to create value for hospitals and churches and other currently
exempt real property places an additional burden on already short staffed assessing offices.

| am not aware of any dispute regarding exempt properties and the ad valorem special assessment levy. | am not aware
of any community that has calculated values for its exempt property so that an ad valorem special assessment can be
levied. However, with the growing use of the ad valorem special assessment, unless this issue is addressed properly as
new legislation is created, at some point in the future it is likely that the issue will arise. Every property not paying the
special assessment shifts the tax burden to those few properties remaining.

Joseph Turner, CEO

Michigan Property Consultants L.L.C.
2719 State St.

Saginaw, M1 48602
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Some Rules for Administering a Special Assessment

Introduction

During their career, many certified assessment
administrators will be faced with the task of
participating in the creation of a special assessment and

. =, apportioning eligible costs, Unfortunately, rules related

o 4 Ax . to these processes are complex and hard to find because

o T M they are dispersed between statutory guidelines and

‘ ) HE 'CH'GANASSESSOR judicial decisions. The purpose of this article is to
| - — — _ outline some fundamental rules gathered from those

@ I sources. Putting important rules in one location will

“~=mwe oo+ hopefully create a useful reference. It may reduce the

_ S possibility of misunderstandings and mistakes which

° mﬁ% %77 can lead to rancorous public hearings and costly defense
e * before an appellate body.

Sources of Authority

Special assessments are always a unique power delegated to a taxing jurisdiction.
Consequently, they are limited specifically by the act which enables the creation and levying of
each special assessment and restrictions found in decisions of Michigan’s superior courts. In
one aspect, cities are given more latitude than other Jurisdictions. They can pass ordinances
which create a special assessment process. Jurisdictions not granted the right to create a special
assessment procedure simply follow a specific statute.

There are too many laws which enable a special assessment levy to list here. However,
there are categories of enabling legislation that can be mentioned. One is legislation specific to
common forms of infrastructure such as water, streets, sidewalks and sewage systems. They are
utilized by jurisdictions such as cities, counties and townships. Another category is laws
specific as to function. An example is the Lake Improvement Act ( Part 309 of 1999 PA 451)
which provides ways to keep lake waters clean. These examples, and most special assessments
levied in Michigan, are levied under the state’s “tax laws” and are appealed to the Michigan
Tax Tribunal.

Special assessments levied pursuant to the Drain Code (1956 PA 40), the inland Lake
Level Act (now part 307 of PA 451 1994) and similar laws, are authorized under the concept of
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a government’s “police powers.” An appeal from this form of act is made to a court of law.

Because 1954 PA 188 ( Public Improvement Act for Townships) is so commonly used in
the state, specific references will be made to it as part of this article. Irrespective of that focus,
the rules articulated apply to all special assessments.

Definition of a Special Assessment

“A special assessment is not a tax. Rather, a special assessment ‘is a specific levy designed to
recover the costs of improvements that confer local and peculiar benefits upon property within
a defined area.”” Kadzban v City of Grandville, 442 Mich 495, 502; 502 NW2d 299 (1993).
Special assessments are ‘sustained upon the theory that the value of property in the special
assessment district is enhanced by the improvement for which the assessment is made.” Knott
v City of Flint, 363 Mich 483, 499; 109 NW2d 908 (1961). Municipal decisions regarding
special assessments are generally presumed to be valid. In re Petition of Macomb Co Drain
Comm’r, 369 Mich 641, 649; 120 NW2d 789 (1968). A ‘special assessment will be declared
invalid only when a party challenging the assessment demonstrates that ‘there is a substantial
or unreasonable disproportionality between the amount assessed and the value which accrues
to the land as a result of the improvements.”” Kadzban, supra at 502, quoting Crampton v
Royal Oak, 362 Mich 503, 514-516; 108 NW2d 16 (1961). The party challenging the special
assessment also has the burden of establishing the True Cash Value (“TCV’) of the property
being assessed. MCL 205.737 The TCV is equivalent to fair market value, CAF Investment Co
v State Tax Comm, 392 Mich 442, 450; 221 NW2d 588 (1974), and is defined as ‘the usual
selling price at the place where the property to which the term is applied is at the time of the
assessment, being the price that could be obtained for the property at private sale ..." MCL
211.27" (Rema Village Mobile Home Park v Ontwa Twp)

Necessity

“4 special assessment starts with a need "(Michigan Training Manual, Section 3, pg
13-6 ) There are two fundamental principles which control the levying of a special assessment;
necessity and benefit. Necessity is an amorphous concept, not clearly defined by the courts, but
the courts have provided guidance on the concept. One element of “necessity”is that the
jurisdiction attempting to fund the public improvement must formally “find” or “determine” by
resolution there is a public need which makes the improvement, not simply convenient or
desirable, but “necessary.” While challenges to the “necessity” of a public improvement
have been rare, there are some. For example, the Supreme Court ruled that the improvement
actually made, had to be the same improvement that was deemed “necessary.”

“Undoubtably the common council should not make a different improvement from the one
declared necessary.” (Kuick v Grand Rapids, 590)

Furthermore, the proposed public improvement must be determined or found “necessary”
pursuant to terms of the authorizing statute to advance a project. Ruling on a special
assessment under the Inland Lakes Act, the Supreme Court stated that a resolution of necessity
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by the appropriate authorities of a jurisdiction is a jurisdictional requisite to the process.

“A definite determination of need for that purpose and of the normal shore line or ‘natural
height and level’ of such lake is made the basis for all which follows. Not only did the board of
supervisors fail to find the natural level, but it made no declaration that any action to that end
was necessary “in order to improve or maintain navigation thereon, or to promote public
health or welfare.”...”A resolution of determination within the purpose of the statute was a
Jurisdictional prerequisite to further proceedings...this case must be reversed for the foregoing
reasons...” (Niles v Meeker, 368)

The courts have also contemplated the term “necessary” with regard to which properties
were to be included within the special assessment district. In a dispute over levying a special
assessment on certain lands for the maintenance of a shopping mall, the court found that the
lands in question were hecessary to accomplish the statutorily permitted maintenance and
operation of the mall; since they were actually located within the enclosed mall.

“It is essential to note two important facts. First, the lands on which the city has levied a
special assessment comprise an integral part of the enclosed mall itself and thus are without
doubt, ‘lands necessary to accomplish the foregoing’, e.g. lands necessary to accomplish the
construction of a mall with bus stops, information centers and other buildings serving the

public interest. Without the stores there would be no mall.” (Mclntosh v city of Muskegon,
511)

In summary, a finding or determination of necessity “within the purpose of the statute is
a jurisdictional prerequisite to further proceedings”; the public project completed must be the
same project as the jurisdiction determined necessary; and “lands necessary to
accomplish”...”serving the public interest” should be included within a special assessment
district. The term necessity implies a need greater than a mere convenience or want or desire. It
also conveys a sense of immediacy, something that cannot be put off for long. Act 188 requires
this determination at M.C.L. 41.724(1). “Upon receipt of a petition or upon determination of
the township board if a petition is not required...”

Land is basis for benefit; ad valorem levy exception

The special assessment, throughout its history, is an assessment placed upon only real
estate (not personalty) and with limited exception levied only against the land which is
benefitted by an improvement. Various courts have referenced the requirement for a levy upon

land. Notice the use of the term “land” in these quotes.

“The advantage may be the same to 2 lots side by side, although one ot may be improved, and
of much greater value than the other. The cost of local improvements is not assessed according
to the value of the property. The assessors are not to determine the increased valuation of the
district by reason of this improvement, nor the value of this improvement to the district, for
that has been fixed by the council. They are simply to apportion a fixed amount, not with
reference to values alone, but also with reference to needs, necessities and advantages.”
(Crampton v City of Royal Oak, 521)
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“The intrinsic value of a vacant lot may be increased much more in proportion , than one
occupied with valuable buildings; so that an apportionment based upon the value of the
premises might, and probably would, operate unjustly and inequitably.”(Williams v City of
Detroit, 9)

“Rather, a special assessment will be declared invalid only when the party challenging the
assessment demonstrates that ‘there is a substantial or unreasonable disproportionality
between the amount assessed and the value which accrues to the land as a result of the
improvement.” (Kadzban v city of Grandville, 502 )

«“we clarified the test for determining the validity of special assessments. An earlier Court of
Appeals opinion suggested that there were three alternative bases that would support a finding
of special benefits sufficient to justify a special assessment: 1) an increase in the land’s value,
2) relief from some burden to the land, or 3) the creation of a special adaptability of the land.
Rejecting this approach, this Court said that special assessments are permissible only when the
improvements result in an increase in the value of the land specially assessed.”(Kadzban v City
of Grandville, 501)

Act 188 specifically limits the assessment to the land.

“After finally determining the special assessment district, the township board shall direct the
supervisor to make a special assessment roll in which are entered and described all the parcels
of land to be assessed, with the names of the respective record owners of each parcel, if
known, and the total amount to be assessed against each parcel of land, which amount shall be
the relative portion of the whole sum to be levied against all parcels of land in the special
assessment district as the benefit to the parcel of land bears to the total benefit to all parcels of

land in the special assessment district. MCL. “41.725(1)d.

An exception to the rule that land is the basis for the assessment is the ad valorem

special assessment. The passage of 1951 PA 33 and a Supreme Court ruling in St J oseph Twp v
Municipal Finance Comm, 351 Mich 524; 88 NW2d 543 (1958), added a new version of
special assessment. It has a millage rate levied against the “taxable value” of the property. A
unit-wide special assessment district was upheld along with the SEV of the property assessed
becoming the measure of benefit to that property. A vote of the people is usually required to
authorize the “ad valorem” special assessment. Today there are over 100 unit-wide assessments
in the state.

Benefit

«Benefit” used in the context of the special assessment means one thing, an increase in

the market value of a property as a unique, direct and measurable result of the public
improvement for which the special assessment is to be levied. The Michigan Supreme Court
defined the term “benefit” in this way:

40f16

“In order for an improvement to be considered to have conferred a special benefit, it must
cause an increase in the market value of the land.” (Ahearn v Bloomfield Twp, 493)
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“we clarified the test for determining the validity of special assessments. An earlier Court of
Appeals opinion suggested that there were three alternative bases that would support a finding
of special benefits sufficient to justify a special assessment: 1) an increase in the land’s value,
2) relief from some burden to the land, or 3) the creation of a special adaptability of the land.
Rejecting this approach, this Court said that special assessments are permissible only when the
improvements result in an increase in the value of the land specially assessed.” (Kadzban v
City of Grandville, 501)

Measuring

The measurement of “benefit” is critical to the special assessment process. Whereas there
may be several methods of apportioning the costs (per front foot, per lineal foot, by acreage et
cetera) there is only one measure of benefit under Michigan’s laws. The key is properly
designing the method to reflect market value.

Those measuring “Benefit” must rely upon the definition of market value and legal,
economic and scientific facts associated with value in exchange. For example, special
assessments must consider elements of “highest and best use.”

“Without discussing the issue in detail, it is clearly the settled law of this state that in
determining whether a property is benefited by a particular improvement the inquiry is not
limited to the present use of the property but, rather, to uses to which it may be put, including
such as may be rendered more feasible by the carrying out of the project in connection with
which the assessment is levied.” ( Crampton v City of Royal Qak, 518)

The apportionment process may use any of a number of methodologies to discover
factually how the “benefit” is propagated from the public improvement. An example would be
that a sidewalk or roadway is assessed per lineal foot of frontage; or the costs of a highway
noise suppression berm is apportioned based upon scientific evidence of where sound waves
have been best suppressed by the berm; typically an intermittent pattern not related to distance
from the berm, but instead from how sound travels after hitting the berm. (Michigan Training
Manual, Section 3, pg 13-9)

Residential properties in quiet and peaceful neighborhoods have an amenity value greater
than that of similar properties subject to noise from traffic or runway approaches or any of a
number of noise generation scenarios. To determine benefit, the idea is, how do buyers and
sellers incorporate benefit from the public improvement within a property’s price. In the case of
potable water and sewage services the benefit does not have the gradient issue that a few extra
feet of frontage does or that an attenuation of noise by 1 decibel or 3 decibels presents.

Water and sewer services are examples of “either or” benefit patterns. Either the property
has the service or it must be acquired. Benefit is predicated on the cost of acquiring the least
expensive, acceptable service. If there is service, but it is deficient so that it needs to be
repaired or replaced, then the value to prospective buyers and sellers is the cost of the repair or
replacement. Economic principles used to interpret actions of buyers and sellers in such
situations are “substitution,” “contribution” and “competition.” Thus, an evaluation of
“benefit” in the special assessment process requires an interpretation from the perspective of
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buyers and sellers in the appropriate real estate market, if the court’s mandate of market value
is to be accomplished.

Who determines it?

“The assessors, not the court, weight the benefits, if, in truth, there are benefits to be
weighed.” (Fluckey v Plymouth, 454)

“The assessors are not to determine the increased valuation of the district by reason of this
improvement, nor the value of this improvement to the district, apportion a fixed amount, not
with reference to values alone, but also with reference to needs, necessities and advantages.”
(Crampton v City of Royal Oak, 521)

Facts

Facts must be used as the basis for determining benefit, costs eligible to be assessed, the
Service District and the Special Assessment District. A fact is“a truth known by actual
experience or observation” (American College Dictionary, 431) Decisions required in the
special assessment process must be fact based. It is not enough to simply look at some facts or
facts easy to find. When factual information is available, it is expected to be used by those with
competency in special assessment administration. From the earliest days of assessment
administration in Michigan, courts have invalidated a special assessment where facts, both
known and ascertainable, were not used in decisions.

“So a law directing such an assessment as the commissioners should deem “just and equitable”
was held unconstitutional because it did not direct the fact to be found that the property was
benefited to the amount of the tax to be imposed.” ... “Applying this rule to this act, it must be
declared void. It contains no provision which requires the assessment based upon the local
district to be in proportion to the benefits received.” (City of Detroit v Chapin, Judge,
590-591)

“From this and other testimony we feel obligated to agree with the trial judge in the conclusion
that the boundaries of the district were fixed by the common council without reference either
to known or ascertainable facts; that the action was arbitrary and unwarranted. We are of
opinion, also, that the bill of complaint, fairly interpreted, charges the creation of a district
invalid because not including lands benefitted by the improvement.” (Lawrence v City of
Grand Rapids, 143)

Categories of Facts: Legal, Economic and Scientific (L.E.S.)

Instructions from the most recent text on special assessment administration used in
classes for assessors seeking recertification (or those persons seeking certification) contains
language on the use of “facts” in the assessment process. The language which follows explains
three categories of facts recommended as the minimum for distinguishing between properties
that should be assessed and those that should not. It refers to identifying properties which
belong in the Special Assessment District from those that are merely connected somehow to the
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public improvement. The geographic area in which properties are somehow connected to the
public improvement is known as a “Service District.” It is from the Service District that the
Special Assessment District is carved:

Once you've examined all documents related to the finding of necessity, you should seek out
a possible pool of information that may be available for analysis. At a minimum, the source
of facts used to define boundaries for a Service District should include considerations of

legal, economic and scientific (LES) information that may be available. (Reschke and
Turner, 59)

Apportionment

In the administration of special assessments, an apportionment is the process of
allocating costs that are eligible to be specially assessed, to the individual properties or entities
to be assessed based upon benefit or other statutory requisites. The statute authorizing a
specific project will direct the apportionment. The apportionment directive in 1954 Act 188 is
found at MCL 41.725(1)d.

“the total amount to be assessed against each parcel of land, which amount shall be the
relative portion of the whole sum to be levied against all parcels of land in the special
assessment district as the benefit to the parcel of land bears to the total benefit to all parcels of
land in the special assessment district.”

Costs to be apportioned: Eligible and ineligible

Some costs may not be eligible for the special assessment levy period. Others may be
eligible, but cannot be assessed to specific properties. These are assessed at large. Therefore,
there are two categories of determination with regard to a determination of eligible costs: ( 1)
costs that are eligible for apportionment must be separated from those that are not; and (2) of
costs that may be apportioned, there must be a separation of those to be apportioned “at-large”
and those to be apportioned to individual parcels.

Service District

“Before noticing the distinction urged by counsel upon the argument, it seems proper to
remark that every species of taxation in every mode, is in theory and principle, based upon an
idea of compensation, benefit or advantage to the person or property taxed, either directly or
indirectly.” (Williams v City of Detroit, 7)

Assessors are taught to use indirect benefits as the first step in the apportionment
process.

“The first step in any special assessment project is to establish the service district when
determining the benefit method.”(Michigan Training Manual, Section 3, pg 13-6 )

7of16 3/18/2014 11:52 AM



MAA Article http://www.michiganpropertytax.com/articles/2013 Final Maa Article Rul..

Assessment administrators look to see how land is somehow connected to the public
improvement. For example, in the case of an impoundment that creates a lake, one connection
is the area from which water drains to the lake and the area downstream to which flooding
would occur if the dam were to break. In the case of a parking deck, one connection would be
the area to which patrons of stores or other services will walk and from which local employees
using the deck will arrive. In the case of an economic development project which serves
tourists, one of the connections would be vehicular travel routes within the local economy
along which tourists will buy services and product.

Once the geographic distribution of all benefitting properties is identified using legal,
economic and scientific facts (e.g., drainage, flooding, convenient parking, new revenue,
elevated tax collections et cetera), the universe of potential properties for a special assessment
district has been identified.

A geographic distribution of benefits from a public improvement may be analyzed by first figuring out
exactly which benefits exist. While these benefits must contain economic components, it would be unusual if
there were not other “benefits” besides economic. Other benefits might include: public safety components,
public welfare components, a larger tax base or other benefits to specific political jurisdictions, benefits to
the environment and other benefits. The geographic extent of all benefits from the improvement defines the
“service district. (Reschke and Turner, 58)

The Service District is a beginning point for the economic analysis required to
demonstrate a change in market value of properties to be specially assessed. It defines the
universe of benefitting properties. It serves to assure that properties which should be specially
assessed are considered for inclusion within the S.A.D. From that universe of somehow
connected properties emerge those properties which receive direct, unique and measurable
increases in their market values. This makes them eligible for inclusion within the special
assessment district. The boundary between properties which have some form of benefit
(connection) to the public improvement and those with none geographically defines the Service
District.

Special Assessment District (S.A.D.)

A special assessment district (S.A.D.) is a geographic area within
a Service District. It has a boundary delineated by the junction between
those properties which are eligible for a special assessment levy because
they receive a measurable, direct and unique enhancement in their market
value as a result of some pubic improvement, and those properties which|  gervice District
do not benefit in the same way. Such districts must be determined using | Micigan Property Consutants
competent, material and substantial evidence based upon fact.

S.A.D

“It is the duty” of an entity “when a special improvement is made, the benefits accruing from
which are regarded as local, to determine the boundaries of the district within which the
property is supposed to be specially benefitted by the improvement...The carving out of a
special assessment district in a city is a practical matter, depending wholly upon facts.”
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(Lawrence v City of Grand Rapids, 136)

At-Large assessment

peculiar, specific, direct increase in value above that which the general public receives, are said
to be “indirectly benefitted.” In addition, there are costs that exceed limits created by benefit
and costs for ancillary work that may not be specially assessed. Costs and expenditures for a

for infrastructure, planning or engineering work on property outside the S.A.D.; costs incurred
before there was a project; costs for “oversized” infrastructure (e.g., a 12-inch water main
needed to extend water to an area of future growth when an 8-inch main will serve the S.A.D.).

improvements and an improvement is made for the public good, the cost of which cannot be
levied against a specially benefitting property, the property is deemed to receive an indirect
benefit and may not be specially assessed. The portion of the cost of the public improvement
charged to indirectly benefitting properties is termed an “at-large” special assessment.”
(Reschke and Turner, 71)

“According to a number of Authorities, if the expense of a local improvement exceeds the
special benefits, then the city at large should bear the excess, or in any event, a portion of the
burden.” ... “Frequently, the amount of special assessments cannot be known until laid, and
hence, the net amount to be paid by those specially benefited, and the amount remaining to be
paid by the city, cannot be ascertained until that time; no apportionment of the share to be paid
by the city can therefore be made until after the assessments are laid.”(70 Am Jur 2nd)

“The special assessment cannot be justified on the basis of public health needs and the tribunal
erred to the extent it did so. ... Here, public health benefits from the implementation of a
municipal sewer system are not unique to the assessed property. Such benefits inure to the
community at large. Because the property did not increase in value as a result of the municipal
sewer system that was the subject of the special assessment, the improvement did not confer a
special benefit to the assessed property as a matter of law.” (Rema Village Mobile Home Park
v Ontwa Twp)

Valid project costs can have both direct and indirect components. An example is
infrastructure “oversized” (extra capacity) to service future growth or areas outside the S.A.D.
Costs equivalent to what is specifically needed for “standard service size” to a property are
specially assessed. Costs for components exceeding the standard size (and engineering and
other professional fees charged to plan the oversized components) are assessed at-large,
(Michigan Training Manual, Section 3, pg 6-7) The same thing is true geographically. Costs
associated for work within the S.AD. are specially assessed; those for areas outside are
at-large. Another example relates to political boundaries. Some statutes permit one unit of
government to tax another unit of government (See Part 307 of the Natural Resources and
Environmental Protection Act). Under such circumstances an assessment may be based upon

f 16




AA Article http://www.michiganpropertytax.com/articles/2013 Final Maa Article Rul... |

the government parcel within the special assessment district. Generally, one government may
not seize another’s for non payment of the tax, there is no lien against the land for nonpayment
and the payment is at-large.

Formula

Legislation may contain specific formulas for apportioning cOSts. The Act 188
apportionment formula may be stated as:

PropertYassmcnt = (PropertYBeneﬁt/S.A.D.Beneﬁt)*Eligible Costs

Let’s use that formula to create an apportionment example. Assume total project costs
eligible to be assessed against all parcels in the S.A.D. is $3,000,000. Assume there are 250
parcels and the benefit per parcel is estimated at $7,000 per parcel.

The total benefit for the S.A.D. can be estimated as 250 times $7,000 or $1,750,000.
Continuing with the assumption an individual parcel has a benefit of $7,000, then, the special
assessment against one parcel would be equal to ($7,000/$1,750,000) times $3,000,000 or
$12,000.

In summary, we end up with an increase in market value for a parcel (benefit) of $7,000
and a special assessment against the parcel of $12,000. The tax burden in this case is 1.71
times the benefit.

As we will see, there is a judicially mandated test for «reasonableness” that should be
used to test whether or not the assessment calculated using the statute’s formula, is
«reasonable” with respect to one court’s decision. If it is unreasonable, then the jurisdiction
must lower it to a reasonable level or an appeal may be sustained. That is, the MTT or a court
may reject the assessment, even though mathematically, it was calculated correctly.

It may be worth noting in the example given above, the total “benefit” estimated for the
S A.D. was $1,750,000; an amount not equal to the costs eligible to be assessed ($3,000,000).
There is $1,250,000 more cost than benefit.

It is not uncommon to find the sum of the estimate of benefit for the S.A.D. is less than
the costs of the project. A simple formulaic analysis such as that shown, provides a warning
there may be an at-large assessment of $1,250,000.

Summarizing the steps leading up to an apportionment:

For an apportionment t0 be made, there must be a public project (sometimes called an
improvement). The project must be found to be “necessary” by the appropriate legislative
authority. The project must create “benefit” which is geographically disbursed. The benefit may
be “indirect” or “direct.” Only properties receiving a measurable (more than a de minimus)
direct benefit may be specially assessed. “An assessment cannot be sustained where the benefit
from the improvement is merely speculative or conjectural; it must be actual, physical and
material.” (70 Am Jur 2d, § 21 pg 862) Usually public lands are exempt from a special
assessment, but there are circumstances where one government unit may specially assess
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another.

When private property is to be assessed, the determination of benefit in most legislation
is based upon the value of land and not upon a value consisting of the land plus improvements
to the land. Including the value of the improvements is permitted in the ad valorem special
assessment. There, a millage rate is equally applied to each property being assessed and the
special assessment equals the millage rate times the taxable value.

Summarizing the apportionment of eligible costs

Following initial steps to create a project several things must happen to begin an
apportionment of eligible costs and create the roll. There must be a decision as to which
properties should be specially assessed. The pool of possible properties is found in the Service
District. From it is carved the Special Assessment District. There must be a separation of
“eligible” costs that may be assessed from “ineligible” costs that may not be assessed. Of the
eligible costs, those to be assessed “at-large” must be separated from costs that can be specially
assessed against properties comprising the Special Assessment District (S.A.D.). For a valid
apportionment to occur, a method must be established that reasonably and justly apportions
costs based upon changes in a specific property’s market or true cash value.

Methods for Apportioning

The method of apportionment may vary from circumstance-to-circumstance, but whatever
the method; it must be implemented in such a way, that the apportionment and benefit are
measured in U.S. dollars because upon completion of the apportionment, there must be a
reasonably proportionate ratio between the apportioned costs and the benefit measured. While
a dollar of assessment per dollar of benefit is a goal, a reasonable apportionment may exceed
that relationship. Where the variance is too great, the assessment will be invalid.

“To be valid, a tax or special assessment shall be levied in accordance with some definite plan
designed to bring about a just distribution of the burden. Thomas v Gain, 35 Mich 155, 24
Am.Rep.535; Panfil v City of Detroit, 246 Mich 149, 224 N.W.616,618;Wood v Village of
Rockwood, 328 Mich 507, 44 N.W. 2d 163.” (St. Joseph Twp v Mun. Finance Comm., 533)

“While we certainly do not believe that we should require a rigid dollar-for-dollar balance
between the amount of the special assessment [426 Mich 403] amount of the benefit, a failure
by this Court to require a reasonable relationship between the two would be akin to the taking
of property without due process of law. Such a result would defy reason and justice.” (Dixon
Rd v Novi, 216-17)

A review of the method of apportionment to assure the method is reasonable and just
should be conducted. First, costs charged, must be valid costs. Costs incurred by the
jurisdiction before there is legislative action to create the project cannot be a financial burden
to the few who will bear the special assessment burden. Second, costs which should rightfully
be assessed at-large must be excluded from the costs to be apportioned. Third, the method of
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apportionment is governed by the principle that “benefit” (an increase in market value in the
property to be assessed caused directly and uniquely from the public improvement) must
control the amount apportioned. Fourth, a method of apportionment must correspond
reasonably to known and ascertainable economic facts. Finally, there must be a method of
comparing the proposed financial burden to the estimated change in market value (benefit) to
test for reasonableness. Without reasonableness, the apportionment “would be akin to the
taking of property without due process of law.” (Kadzban v Grandville, 501-02)

The REU

The Residential Equivalent Unit (REU) is a term found from time-to-time in various
special assessments. The REU often equates in some manner to water flow rates or a quantity
of sewage effluent or whatever improvement product the REU is utilized for. An apportionment
is then developed per parcel by dividing project costs by the total number of REUs, then
delegating an REU count to each parcel. The final apportionment is the cost assigned per REU
times the number of REUs assigned to a specific parcel. The REU method should be used
cautiously because it is often performed without the assistance of an assessor and can be
successfully challenged as improper in a number of ways.

For example, in apportioning costs for a recent water project, engineers defined an REU
to equate to approximately three hundred gallons of water being used daily. The township
identified a specific number of REUs per parcel based upon the improvement (e.g. a single
family home was assigned one REU, a duplex was assigned two REUs and so on). Total project
costs were divided by the total number of REUs within the S.A.D. The result was an REU
computed as approximately $17,000. Thus, an assessment roll was generated in which
properties improved with a single family residence were charged about $17,000, duplexes
$34,000 et cetera.

There was a challenge to this methodology. The challenge alleged that the method was
arbitrary and violated the law. The violation charged was that the method of apportionment did
not relate at all to market value. Instead, it related to water flows without any consideration for
the change in market value (benefit) a water service would provide to specific parcels of land.
The dispute contained other allegations of impropriety. Upon challenge the jurisdiction
terminated the project. An unfortunate and costly situation.

In examining engineering records an alternative method of tying the REU to market value
was proposed. It was discovered that the cost of water main installation was approximately $41
per lineal foot. It was also discovered that new water wells had recently been installed on
parcels to which municipal water lines were going to provide service. The wells cost between
$7,000 and$10,000 to complete. It also was discovered that zoning regulations for residential
properties defined buildable lots as having a minimum frontage of 175 feet.

Had the apportionment been based upon the project cost of $41 per lineal foot times 175
feet for the zoning “standard,” the apportionment would have been about $7,200 per property.
That apportionment fits within the $7,000 to $10,000 range of actual costs for new well water
service within the S.A.D. Had the jurisdiction adopted a method based in the facts just recited
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