From our Summer 2012 Newsletter:

ABA, Judges’ Association Say PAS Inadmissible in Court

Importantly, the American Bar Association's Spring 2006 journal article, Evidentiary

Admissibility

of Parental Alienation Syndrome: Science, Law and Policy concluded that the supposed disorder

is inadmissible in court "given its lack of scientific validity and reliability." Similarly,

the National

Council of Juvenile and Family Court Judges (NCJFCJ) rejects_it and recommends that "under

community." The guide notes that that Supreme Court ruled that even expert testlmo_ny based on

of a multi-factor test, including peer review, publication, testability, rate of error,

acceptance. Any testimony that a party to a custody case suffers from the syndrome or "parental

alienation" should therefore be ruled inadmissible and/or stricken from the evaluation
both the standard established under Daubert and the earlier Frye standard [56].

From our Summer 2010 Newsletter:
Update form the national Council of Juvenile and family Court Judges

report under

In July 2009 the National Council of Juvenile and Family Court Judges (NCJFC) issued a

statement on Parental Alienation Syndrome (PAS) from its Family Violence Dept.

publication A

Judicial Guide to Child Safety in Custody Cases, which points out that PAS has been scientifically
discredited and that allegations of PAS or "parental alienation" may inappropriately divert attention

of away from the behaviors of the abusive pParent. You may want to use this guide in
and "parental alienation" claims in your child Custody cases. (See cautionary stateme
on pages 12-13))

http://www. ncifci.orq/imaqes/stories/dept./fvd./pdf/iudicial%zoquide.pdf
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EXECUTIVE SUMMARY

High rates of domestic violence exist in families referred for child custody evaluations. These
evaluations can produce potentially harmful outcomes, including the custody of children being
awarded to a violent parent, unsupervised or poorly supervised visitation between violent parents
and their children, and mediation sessions that increase danger to domestic violence victims. Past
research shows that domestic violence is frequently undetected in custody cases or ignored as a
significant factor in custody-visitation determinations. Previous research also indicates that
violence—and its harmful effects on victims and children—often continues or increases after
separation. Little is known, however, about child custody evaluators’ beliefs, background,
knowledge about domestic violence, and other factors that may shape their recommendations?
regarding custody and parent-child visitation arrangements.

The purpose of this study was to further our understanding of what child custody evaluators and
other professionals believe regarding allegations of domestic abuse made by parents going
through a divorce. The study had several major goals:

* toinvestigate the extent to which child custody evaluators and other professionals who
make court recommendations believe allegations of domestic violence are false;

® to explore the relationship between these beliefs and (a) knowledge of domestic
violence and (b) recommendations about custody, supervised visitation, and mediation;

® to examine whether beliefs about false allegations of domestic violence are related to
beliefs that false allegations of child abuse are common; abuse of parents should not be
a criterion in custody and visitation decisions; and that parents often alienate their
children from the other parent;

® toexamine the relationships between beliefs about false allegations and beliefs about
patriarchal norms, social dominance, and justice in the world.

We also conducted in-depth qualitative interviews with 24 domestic abuse survivors® who
experienced negative custody-visitation outcomes, such as losing custody of their children. The
information gathered helped us interpret our quantitative findings, uncover new areas of concern,
and learn of recommendations the survivors had for changing the custody determination process.

! The term recommendation includes recommendations that professionals actually made or would have made if in a

position to make recommendations in custody or visitation cases. In line with some professional standards and the

? The term survivor is used interchangeably with the term victim to refer to those victimized by domestic violence.
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Methods

The study had two major components. In Part 1, we surveyed professionals who had experience
with custody cases: child custody evaluators, judges, attorneys, and domestic violence program
workers. In Part 2, we conducted qualitative, semi-structured interviews with domestic abuse
survivors who had lost child custody or experienced a similar negative outcome during family court
proceedings.

We used postal mail, e-mail, and web sites to recruit professionals to participate in the survey.
They were asked to share:

e their demographic characteristics;

® whether they personally knew survivors of domestic violence;

¢ how they had acquired knowledge of domestic violence;

¢ their experiences with custody cases involving domestic violence;

* their beliefs about custody and domestic violence, including beliefs about parental
alienation, the importance of domestic violence in custody cases, victims’
reluctance to co-parent, and the extent of false domestic violence allegations;

® their responses to a case vignette involving serious, coercive-controlling domestic
violence;

® beliefs about gender norms, justice and equality.

Respondents to the survey included 465 custody evaluators, 200 judges, 131 legal aid attorneys,
119 private attorneys, and 193 domestic violence program workers. More than one fourth of the
custody evaluators worked in county court-based settings, enabling us to compare their responses
with those of private custody evaluators. Many custody evaluators were psychologists and social
workers, allowing us to compare the responses of these two professional groups.

In Part 2 of the study, we conducted qualitative, semi-structured interviews with 24 domestic
abuse survivors in four states. They were recruited through legal clinics and supervised visitation
programs. Interviews focused on their experiences with the custody-visitation determination
process and their recommendations for changes in policies and practices.
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Findings
We first present findings that compare how the five professional groups acquire knowledge about
domestic violence and their beliefs about false domestic violence allegations. We then examine
the extent to which each of the professional groups recommended different custody and visitation
arrangements. Finally, we focus on findings for the custody evaluators, specifically the
relationships between their backgrounds, knowledge, and beliefs, and their custody and visitation
recommendations.

Domestic Violence (DV) Knowledge

The most common areas of knowledge across professional groups were children’s exposure to
domestic violence and prevalence of domestic violence. The least common areas—especially
among judges, evaluators, and private attorneys—were knowledge of post-separation violence,
screening for domestic violence, and assessing dangerousness (although the majority still acquired
knowledge in these areas). Domestic violence workers had the highest rates of knowledge
regarding all topics.

Belief in False Allegations of Domestic Violence and Child Abuse

Professionals were asked to estimate what percent of domestic violence allegations by mothers
and fathers they believed to be false. Among the major findings:

® Judges, private attorneys, and custody evaluators were more likely than domestic violence
workers and legal aid attorneys to believe that mothers make false allegations.

¢ After we controlled for background (number of custody cases, survivors known, and
training) and demographic variables (age and gender), judges did not differ from legal aid
attorneys and domestic violence workers regarding their estimate of what percentage of
mothers’ domestic violence allegations were false.

* Domestic violence workers and legal aid attorneys gave the highest estimates of the
percentage of fathers’ making false domestic violence allegations, while judges and
custody evaluators gave the lowest estimates.

* On average, evaluators estimated that one fourth to one third of child abuse allegations
were false.

* On average, evaluators estimated that 26 percent of mothers’ domestic violence
allegations were false and 31 percent of fathers’ allegations were false.



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

e Evaluators “supported” the allegations of domestic violence in approximately half of their
cases alleging domestic violence.

* Among domestic violence cases, evaluators were more likely to estimate that fathers try to
alienate children from mothers than the reverse.

Custody Evaluators’ Custody Recommendations

Evaluators were asked to estimate how often they recommended seven different custody
arrangements when “one parent was clearly the perpetrator” of domestic violence. Of those
surveyed, 65 percent reported recommending sole legal and physical custody to victims “half of
the time” to “always.” Approximately 40 percent of evaluators recommended joint legal custody,
with sole physical custody to victims, at least “half of the time” to “always.”

Ten percent of evaluators estimated that at least “half of the time” they recommended joint
physical and legal custody to the couple. Another 10 percent estimated they recommended joint
physical custody and sole legal custody to the victim at least “half of the time” or more. Legal or
physical custody to the perpetrator was rarely recommended: 49 to 70 percent reported “never”
making this recommendation and 26 to 41 percent reported “seldom” doing so.

In response to the case vignette of domestic violence, evaluators reported the highest likelihood
(47% on average) that the best interests of the child would be served by awarding legal custody to
both parents and physical custody to the battered mother. Awarding the mother sole legal and
physical custody was chosen almost as often (40% average likelihood). Joint legal and physical
custody was chosen at a somewhat lower average likelihood of 30%.

Visitation Recommendations

We asked custody evaluators to report on the visitation recommendations they made in past
custody cases that involved domestic violence. Evaluators reported that, when recommending
visitation for a parent who was “clearly the perpetrator,” they recommended supervision by a
professional or paraprofessional in nearly half of the cases, supervision by a friend or relative in
one fourth of the cases, and no supervision in nearly one third of the cases.

In response to the case vignette depicting serious domestic violence, unsupervised visitation was
recommended the most (47% average likelihood), with supervision of visits by friends and relatives
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(35% average likelihood) and professionals or paraprofessionals (38% average likelihood) being
recommended less often.?

Belief in False Domestic Violence Allegations Related to Other Custody Beliefs

Among custody evaluators, the belief that allegations of domestic violence (DV) by mothers are
false was strongly related to four other beliefs: (1) DV survivors alienate children from the other
parent; (2) DV is not an important factor in making custody decisions; (3) children are hurt when
survivors are reluctant to co-parent, and (4) DV survivors falsely allege child abuse. Similar results
were found among judges.

The belief that fathers falsely allege DV was related to the belief that fathers also falsely allege
child physical and sexual abuse and to the belief that fathers alienate children from the other
parent.

Evaluator Hypotheses About the Causes and Consequences of DV Related to Custody Beliefs

The vignette case of DV described the wife’s reports of her husband’s controlling behavior and
severe violence and her psychological test results showing anxiety, depression, and paranoia.

When describing the initial hypotheses they would be likely to explore in the vignette, 23% of the
evaluators said they would explore coercive/controlling behavior, 17% would explore the mother’s
psychological symptoms as the result of DV, and 5% would explore the father’s alcohol use as a
cause of DV. Those who mentioned coercive-controlling behavior were more likely to view DV as
the cause of the mother’s psychological symptoms.

Evaluators who said they would explore hypotheses about coercive-controlling behavior and
mental health consequences of the DV were more likely to believe:

e DVisimportant in custody decisions;

® mothers do not make false DV allegations;

¢ victims do not alienate the children;

e victims do not hurt the children when they resist co-parenting;

e the father in the vignette will harm his son psychologically;

® The percents add to more than 100% because respondents were asked to answer three separate questions about
the likelihood of visitation arrangements being in the child’s best interest without requiring the three percents equal
100%.
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* the father in the vignette minimized his violence;
e the mother in the vignette did not exaggerate her reports of abuse.

Evaluators who made initial hypotheses about coercive-controlling behavior were more likely to
believe fathers make false DV allegations.

Beliefs About Custody Related to Custody Recommendations

Among evaluators, beliefs about custody were related to the two measures of custody
recommendations: past case recommendations and the recommendations for the domestic
violence case vignette. Favoring the offender over the victim in custody arrangements was
significantly related to several beliefs: (1) DV victims alienate children from the other parent; (2)
DV allegations are typically false; (3) DV victims hurt children if they resist co-parenting; (4) DV is
not important in custody decisions; and (5) coercive-controlling violence in the vignette was not a
factor to explore. These same beliefs were related to the belief that the couple in the vignette
would benefit from mediation. Recommending supervised parent-child visits for the offender in
evaluators’ own cases and in the vignette case was related to evaluators’ beliefs that DV is
important in custody decisions and DV caused the mother’s mental health problems in the
vignette. Judges were also asked about their responses to the domestic violence vignette case.
Findings similar to those for evaluators were found for the judges’ beliefs about DV and custody.

Gender Differences

Male evaluators were more likely than female evaluators to believe that DV allegations are false,
DV victims alienate their children, DV victims hurt the children when resisting co-parenting, and
DV is not an important factor in custody decisions.

Female evaluators were more likely to believe that perpetrators alienate children from their
mothers. They were also more likely than male evaluators to believe that supervised visits for the
father in the vignette case were in the best interest of the child and mediation would benefit the
hypothetical couple.

Knowing or Being a Survivor

If the evaluator’s mother was a DV survivor, the evaluator was more likely to have recommended
(or would have recommended) that the DV victim receive custody and that visits with the
non-custodial parent be supervised. Having any family member who survived DV was related to
the belief that domestic violence is an important consideration in custody-visitation
determinations and that mothers do not make false DV allegations. Being a DV survivor was not
related to beliefs or recommendations.
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Knowledge of Domestic Violence Related to Custody-Visitation Recommendations

Possession of specific areas of DV knowledge was related to particular custody and visitation
recommendations in evaluators’ actual cases and in the case vignette. First, we found that
evaluators with knowledge of DV prevalence and DV danger assessment were more likely to
recommend sole custody to DV victims. Those who knew about post-separation violence were
more likely to believe the mother in the vignette should have sole custody. Finally, knowing about
children’s exposure to domestic violence was related to recommendations for supervised visits.
Most areas of knowledge were also related to the five beliefs about custody: allegations of
domestic violence are likely to be true; DV victims do not alienate children from the other parent;
victims do not harm children if they resist co-parenting; DV is an important factor in custody
decisions; and fathers are likely to make false DV and child abuse allegations. Knowing how to
screen for domestic violence and knowing about post-separation violence were the factors most
strongly associated with these five beliefs about custody. Knowledge about screening was also
related to considering the father’s controlling behavior in the vignette as an important factor in
the evaluation process.

How Methods of Acquiring DV Knowledge Relate to Custody Recommendations

None of the methods of learning about domestic violence were related to actual custody and
visitation recommendations made by evaluators. However, more frequent workshop and lecture
attendance were related to recommending custody to the mother-survivor and supervised visits
for the father-offender in the vignette. More frequent workshop and lecture attendance were also
related to all four beliefs about DV and custody: false DV allegations are uncommon, victims do
not alienate the children, domestic violence is an important factor in custody decisions, and
children are not harmed if victims do not co-parent.

Professional consultations and reading books and articles were related to the beliefs that DV is
important in custody decisions, false DV allegations are uncommon, victims do not alienate the
children from the other parent, and the vignette mother’s psychological problems may be caused
by DV. Learning about domestic violence by reading web sites was associated with the beliefs that
DV is an important factor in custody decisions, the vignette offender’s visits should be supervised,
and DV is a likely cause of the vignette mother’s psychological symptoms.

Court Versus Private Settings

Court-based evaluators were less likely than private evaluators to believe that false DV allegations
are common, victims alienate children from the other parent, or victims hurt the children by being
reluctant to co-parent.
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Professional Degree

Evaluators with degrees in social work and marriage and family therapy were more likely to have
recommended custody to the DV victim in their custody cases and the vignette than evaluators
who were psychologists and counselors. Social workers were more likely than psychologists to
recommend supervised visits, rather than unsupervised visits, for the father in the vignette. Social
workers were also more likely than psychologists to believe that DV is important in
custody-visitation decisions, false DV allegations are uncommon, victims alienate the children, or
victims hurt the children when they resist co-parenting. In addition, counselors were less likely
than psychologists to believe that mothers make false DV allegations.

Inquiring and Screening for Domestic Violence

Ninety-four percent of the evaluators reported that they always or almost always directly inquired
about domestic violence. However, 38% never used instruments or standard protocols to screen
for DV, and another 24% used them only some of the time. Some evaluators (15%) used onlya
general personality-psychopathology instrument, such as the MMPI, rather than a specific
instrument to assess DV. Those who used such general personality-psychopathology instruments
were more likely to believe that false DV allegations are common and the father in the vignette
should have joint or sole custody. They were less likely to have learned about screening for DV or
assessing dangerousness.

Core Beliefs: Patriarchal Norms, Just World, and Social Dominance

Beliefs in patriarchal norms (i.e. women have reached equality with men), a just world (i.e. the
world is basically a just place), and social dominance (i.e. social hierarchies are good) were
correlated with each other and with custody beliefs and recommendations. For example,
patriarchal norms correlated with all of the custody-belief measures: DV is not important in
custody decisions; fathers do not make false DV or child abuse allegations; and alleged DV victims
make false allegations, alienate the children, and hurt the children because they resist
co-parenting. More importantly, patriarchal norms were related to the five outcome measures,
specifically: (1) recommendation for sole or joint custody to the perpetrator, (2) recommendations
for unsupervised visits, (3) belief that sole or joint custody for the case vignette perpetrator would
be in the child’s best interest, (4) recommendation for unsupervised visitation for the father in the
vignette, and (5) belief that mediation is beneficial for the couple in the vignette.

The belief that the world is basically just was related to the belief that DV is not an important
factor in custody decisions, as well as the beliefs that DV allegations by mothers are frequently
false and that these mothers alienate the children and harm them if they resist co-parenting.
Belief in a just world also was related to evaluators’ estimates of how many actual
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recommendations they had made for sole or joint custody to the perpetrator and to belief that
mediation would be useful for the couple in the vignette. The belief that social hierarchies are
good (social dominance) was not related to custody-visitation recommendations. However, belief
in social dominance was related to the beliefs that alleged DV victims make false allegations and
alienate their children, and that fathers do not falsely allege abuse.

The Impact of Groups of Variables

The core beliefs (patriarchal norms, just world, social dominance) and the custody beliefs
contributed to recommendations independent of each other, although custody beliefs were
partially explained by core beliefs. Thus, both types of beliefs are useful in understanding how
professionals make custody and visitation recommendations. Overall, demographic and
background variables had little effect on the relationship between the sets of core and custody
belief variables and the four outcome variables.

Interviews with Survivors of Domestic Violence

Interviews with survivors who had negative experiences during the child custody process revealed
several themes: Domestic violence was ignored or minimized in the evaluation; evaluators gave
too much weight to survivors’ mental health or alleged mental health symptoms; and evaluators
performed one-sided and rushed evaluations. Among other negative experiences, survivors
mentioned being reprimanded for reporting child abuse. The survivors made recommendations in
several areas. They specifically urged (1) fair and thorough custody evaluations, (2) expansion of
supervised visitation and exchange programs, (3) thorough enforcement of child protection laws
and investigation of all child abuse reports, and (4) mandatory DV training for custody evaluators,
court professionals, and guardians ad litem.

Parallels between survivor reports and survey results appeared in a number of areas. For example,
the survivors’ recommendations for training are consistent with the survey findings on the links
between what evaluators know about domestic violence, and their beliefs and recommendations.
Some survivors’ reports of a double standard regarding mental illness in mothers versus fathers
suggest that mothers are being held to a higher standard. These survivor reports may illustrate the
significant relationship between endorsing patriarchal norms and making custody
recommendations that favor offenders. The survivors also highlighted the need for evaluators to
understand the traumatic effects of the emotional abuse they suffered.

Limitations of Study

Limitations of this study include:

12
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e |t is not known the extent to which the samples of professionals are
representative of each professional group. Therefore, the group comparison
findings need to be interpreted carefully.

e Reports of beliefs about controversial topics, even on anonymous surveys, may
be influenced by social desirability response bias or by attempts to prove or
disprove hypotheses.

e Some measures were created for this study, and although they showed good
construct validity, some internal reliabilities were at the low end of
acceptability.

e The study focused on all forms of domestic violence in order to build upon
prior research. However, evaluators’ responses are likely to vary depending on
the type and severity of domestic violence.

Implications for Practice

Despite the limitations described above, the results of this study have important implications for
practice.

Knowledge of Specific DV Topics

The majority of professionals responding to the survey reported knowledge of post-separation
violence, screening, and assessing dangerousness. However, judges, evaluators, and private
attorneys reported the least amount of these forms of knowledge. More DV training for judges,
evaluators and private attorneys on these topics would probably be helpful. Respondents who
reported more knowledge of these topics were less inclined to believe that allegations of DV are
false or that victims alienate the children. Workshop and lecture attendance were the methods of
knowledge acquisition most often associated with positive outcomes such as believing DV is
important in custody evaluations and recommending custody to the victim and supervised visits
for the father in the vignette. Information obtained through web sites, a low-cost means of
training, is also related to some positive outcomes, specifically the belief that DV is an important
factor to consider when making custody determinations, recommending supervised visits for the
violent parent in the vignette, and viewing DV as the likely cause of mental health symptoms of
the mother in the vignette. All professional groups involved in custody evaluations need DV
training prior to involvement in DV custody cases, as well as yearly continuing education.
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Information on False Allegations of Domestic Violence

On average, the professionals as a whole estimated that 35 percent of fathers and 18 percent of
mothers falsely allege DV when the allegations are made in custody disputes. The evaluator
sub-group estimated that approximately one fifth of mothers and one fifth of fathers made false
allegations of DV in their cases. Future research should investigate and substantiate the actual
rates of false allegations in domestic violence cases. One study showed that mothers’ claims of DV
were substantiated at higher rates than fathers’ claims. But the study did not investigate the
extent of false allegations (Johnston, Lee, Oleson & Walters, 2005). A possible concern in our
findings is the higher estimates of false allegations by custody evaluators and private attorneys,
compared to those of the other professional sub-groups.

Information on False Allegations of Child Abuse

Evaluators gave higher estimates of false child abuse allegations than prior research shows (for a
review see Johnston, Lee, Oleson, & Walters, 2005), indicating that evaluators need more
information on this topic.

Custody Recommendations

Although the most common recommendation was, by far, that sole legal and physical custody be
awarded to victims, some evaluators reported that they recommended this option only
“occasionally” (19%). Of particular concern was the relatively high percentage of evaluators who
recommended that the victim receive physical custody and the parents share legal custody. The
potential negative implications of this arrangement need to be explained to evaluators given the
likelihood that many abusers will use the arrangement to continue harassment and manipulation
through legal channels.

Beliefs About False Allegations of Domestic Violence in Relation to Other Beliefs and
Recommendations

Among evaluators, the belief that allegations of domestic violence are usually false was part of a
constellation of beliefs, including beliefs that false allegations of child abuse and parental
alienation by DV survivors are common. DV educators need to provide accurate information on:
the rates and nature of false allegations and alienation; the ways in which survivors are reluctant
to co-parent out of fear of future harm; the mental health consequences of DV; and the
importance of understanding coercive-controlling forms of violence. In addition, the significant
relationships between beliefs about custody and broader beliefs about patriarchal norms, justice,
and social dominance suggest links to deeper values. Professional educators can use value
awareness exercises that may help change beliefs and behavior. These recommendations apply to
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judges as well, since their beliefs about DV and custody were significantly related to the outcomes
recommended in the case vignette.

Professional Degrees, Roles, and Settings

Information emerged from this study regarding differences in beliefs and recommendations based
on evaluation settings, professional roles, and evaluators’ advanced degrees. If further analysis
and research supports the findings of this study, important implications emerge: (1) legal aid
attorneys and domestic violence workers hold very similar beliefs and are likely to collaborate well
as individual and system advocates; (2) characteristics and methods of social work evaluators need
to be studied more carefully to understand the reasons for their strong support of victims; (3) due
perhaps to the high proportion of social workers employed in court-based settings, county-court
evaluators’ beliefs supported survivors more than private evaluators’ beliefs. Additional analysis is
required to determine whether county-court evaluators’ beliefs lead to supportive practices.

Inquiring About and Screening for Domestic Violence

We found it reassuring that almost all evaluators directly inquired about the presence of domestic

violence when conducting a custody evaluation. However, only one third of evaluators consistently
used a screening instrument or standard screening protocol. A more consistent use of instruments

and standard protocols for DV screening is likely to increase the rate of DV detection, as they have

in other settings (e.g., Magen, Conroy, Hess, Pandiera, & Simon, 2001).

Of evaluators who reported using an instrument to “assess domestic violence,” 15 percent
reported using only general measures of personality-psychopathology. Although such measures
can detect personality disorders that might help place known abusers into typologies useful for
assessment and intervention, they may also lead to false conclusions about the psychopathology
of abusers and survivors (Erickson, 2006). Evaluators using general measures of
personality-psychopathology were more likely to recommend sole or joint custody to the abusive
father in the case vignette.

Selection of Custody Evaluators by Judges

Judges can use the findings of this study as a guide for selecting child custody evaluators. For
example, those who believed that domestic violence was an important factor in custody
evaluations were characterized by having particular types of domestic violence knowledge.
Guidance on selecting custody evaluators with adequate knowledge of domestic violence is
available (Dalton, Drozd & Wong, 2006).
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Expanding Supervised Visitation and Exchange Programs

Many evaluators reported never recommending supervised visitation by professionals. A possible
reason is that supervised visitation programs are not available in evaluators’ communities.
Survivors emphasized the need for more supervised visitation programs to help keep them and
their children safe, both physically and psychologically.

In conclusion, this study reveals the extent to which evaluators and other professionals differ in
their beliefs regarding false allegations, alienation of the children, the importance of DV in custody
decisions, and the reasons that victims are reluctant to co-parent. Findings on the training
methods and domestic violence topics likely to be most effective will improve the training of
professionals. Such trainings are likely to lead to safer custody and visitation arrangements.

BACKGROUND AND LITERATURE REVIEW

Although the prevalence of domestic violence and child maltreatment has decreased over the last
three decades, both remain major crime and health problems affecting millions of families
(Catalano, 2006; Finkelhor & Jones, 2006; Straus & Gelles, 1990). This violence also seriously
affects victims’ mental health (Anderson & Saunders, 2007; Campbell & Kendall-Tackett, 2005;
Wolfe, Crooks, Lee, Mcintyre-Smith, & Jaffe, 2004). Early interventions for domestic abuse focused
on victims’ immediate needs for safety through shelter, restraining orders, and arrest of offenders.
Systems advocacy focused primarily on changing the criminal justice system. Today the family law
arena is increasingly identified as needing reform to protect battered women and their children
(Goodmark, 2011). Research has documented the ongoing and sometimes escalating dangers
faced by victims and their children after they leave violent relationships. Homicidal threats,
stalking, and harassment affect as many as 25 to 35 percent of survivors who have left a violent
relationship (e.g., Bachman & Saltzman, 1995; Hardesty & Chung, 2006; Tjaden & Thoennes,
2000a). In addition, as many as one fourth of battered women report their ex-partners threatened
to hurt or kidnap their children (e.g., Liss & Stahly, 1993). Many abusers also use the legal system
to maintain contact with and harass their ex-partners (Bancroft & Silverman, 2002).

Domestic abuse survivors and their children may experience serious harm as a result of family
court decisions. Offenders may be able to continue their abuse of their ex-partners and children
due to unsupervised or poorly supervised visitation arrangements (Neustein & Lesher, 2005;
Radford & Hester, 2006); sole or joint custody of children may be awarded to a violent or
potentially violent parent rather than a non-violent one; and mediation may be recommended or
mandated in a way that compromises victims’ rights or places them in more danger. Tragically, in
some cases post-separation contacts end in the homicide of a mother and/or her children
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(Saunders, 2009; Sheeran & Hampton, 1999). Ironically, battered mothers’ attempts to protect
their children may be used against them in custody and visitation decisions.

Despite the potential for negative outcomes, little is known about the extent to which they occur.
No representative national or international studies have investigated the rates at which abusers
are awarded sole or joint custody. However, some representative studies have been conducted in
states and local jurisdictions. For example, a study of (domestic violence) DV survivors involved in
child custody mediation in California revealed that only 35 percent of survivors received primary
physical custody—lower than the 42 percent of non-victims who were awarded primary custody
(Saccuzzo & Johnson, 2004). in contrast, a representative study of case files in Washington state
found that, excluding cases awarded joint custody, approximately 90 percent of the DV
survivor-mothers received primary custody (Kernic, Monary-Ernsdorff, Koepsell, & Holt, 2005). A
record review of DV cases in New York City found that 77 percent of mothers and 13 percent of
fathers were given residential custody, and 6 percent shared custody (Davis, O’Sullivan, Susser, &
Fields, 2010). One study of DV cases across six states found that in 64 percent of cases mothers
were granted sole physical custody. In another 24 percent of cases, they were granted primary or
shared physical custody (Morrill, Dai, Dunn, Sung, & Smith, 2005); only 39 percent were granted
sole legal custody, while 56 percent were granted joint legal custody. Custody evaluators in one
survey—primarily psychologists in private practice—indicated that, in half of cases with a single DV
perpetrator, they recommended the victim receive sole legal and physical custody. In 39 percent
of cases, however, they recommended joint legal custody and primary physical custody for the
victim (Bow & Boxer, 2003). One widely cited educational booklet from the American Judges
Association states that, “studies show that batterers have been able to convince authorities that
the victim is unfit or undeserving of sole custody in approximately 70% of challenged cases”
(American Judges Association, n.d., p. 5). However, the Association did not conduct original
research on this topic or provide references to support the statistic.

Research also is needed to help inform debates in the field. For example, victim advocates and
family court professionals are often at odds over whether all domestic violence is the same and
whether mediation and shared parenting should be allowed in some cases (Salem &
Dunford-Jackson, 2008). Researchers and practitioners also continue to debate the extent to
which domestic violence is best described as violence against women and the extent to which it is
best described as “mutual combat.” For some, evidence that different patterns of abuse (mutual
combat vs. male-to-female violence) exist in different types of samples (Johnson, 2008) has
resolved this fundamental question. But others insist that when evaluators are taught that women
are the primary victims, they may produce biased evaluation outcomes (Dutton, 2006). In some
portions of the present study we investigate domestic violence against women. We take this
approach for several reasons, among them:
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THE NEED TO CAREFULLY SCREEN FOR FAMILY VIOLENCE
WHEN PARENTAL ALIENATION 1S CLAIMED

By DaNIEL G. SAUNDERS, PH.D. AND KaTHLEEN COULBORN FALLER, PH.D.

When a child does not want to visit or live with a par-
ent after divorce or separation, the public and professionals
may assume that the other parent has turned the child against
the unwanted parent. This behavior is referred to as parental
alienation behavior and the outcome as parental alienation.
Although some parents may engage in parental alienating be-
haviors, one review of the scientific literature concluded that
“too often in divorce situations all youngsters resisting visits
with a parent are improperly labeled ‘alienated” and too fre-
quently parents who question the value of visitation in these
situations are labeled ‘alienating parents.”! This article pres-
ents research on the likelihood that family violence, rather
than parental alienation, is very often the explanation for the
child’s reluctance. It also describes screening procedures for
detecting family violence. When family violence is identified,
alienation is then considered by social scientists as reason-
able on the part of the child and called estrangement. There
is also evidence for mixed cases involving both alienation and
estrangement.” In contrast to the general agreement that some
parents may try to alienate children from the other parent,
some specific constructs of parental alienation, namely parent
alienation syndrome and parental alienation disorder, are not
generally recognized in the legal and mental health communi-
ties because they lack scientific validity.?

Research supports the conclusion that children are reluc-
tant to visit or live with a parent for a wide variety of reasons.
For example, the child may be angry at the parent perceived
as causing the family to break up, or the child has a normal
developmental preference for one parent. An obvious reason,
although sometimes difficult to confirm, is the parent’s physi-
cal, sexual, or emotional abuse of the child. Rates of child
maltreatment in the general population are high, with the
majority of parents using corporal punishment, a practice
shown to have severe consequences for children.’ Even the
number of abuse cases reported to professionals and govern-
ment agencies are high: an estimated 476,000 children were
physically abused and 180,500 children were sexually abused
in one year in the U.S.° In 2014, the most recent year of
national child abuse data available, there were 3.6 million re-
ports to child welfare agencies, representing 6.6 million chil-
dren.” Surveys of adult survivors of child abuse reveal that
these rates are underestimates.?

Another reason for a child not wanting contact with a
parent is the child witnessing a parent’s abuse of the other
parent. Annually, an estimated 15 million U.S. children are
exposed to acts of domestic abuse.’ Severe emotional harm fre-
quently occurs when the abusive parent exposes the children
to violence.'® Children often experience both child abuse and
exposure to abuse of a parent, since half of intimate partner
violence (IPV) perpetrators also abuse one of their children.!!
In contrast to the high rates of family violence, rates of narcis-
sistic and borderline personality disorders, considered by some
as defining characteristics of the alienating parent, occur in
approximately 1% (narcissism) to 5% (borderline) of the gen-
eral population. Although there is no agreed-upon definition
of parental alienation, one proponent estimates the incidence
of alienated children at 2-4% of divorcing families or 20,000-
40,000 children each year nationally. "2

Screening and Assessment Procedures

For the detection of family violence, which may rule out
the existence of parental alienation, custody evaluators and
other professionals need training in methods for screening and
assessment of family violence. Needed in particular are greater
knowledge of violence during separation, and methods for as-
sessing danger and children’s exposure to IPV.!> Most custody
evaluators in one survey said they inquired about IPV;" how-
ever, many did not use specialized detection and assessment
tools.”> Detection protocols and instruments are likely to in-
crease the odds of detecting IPV.'® (For a review of measures for
detection and assessment, see Saunders, 2015;'7 guidelines for
custody evaluators were published earlier this year by the As-
sociation of Family and Conciliation Courts).! It is important
to realize that IPV may remain hidden after initial screening
(for reasons given below)," and ongoing screening is needed.
The Michigan State Court Administrative Office provides the
“Domestic Violence Screening Protocol for Mediators of Do-
mestic Relations Conflict” (2014), including brief versions.?

Evaluators and mediators also need to assess for behaviors
that do not involve physical abuse, but that coerce partners
into submission and restrict activities and outside contacts,
because the effects of these behaviors on the partner go be-
yond those of physical abuse alone.?' Evaluators who attend
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to coercive controlling violence in their assessments produce
parenting plans with higher levels of safety.” They are also
more likely to recommend custody for IPV victim-mothers.??
One measure that contains a subscale of coercive controlling
behaviors is the “Mediator’s Assessment of Safety Issues and
Concerns (MASIC).” This instrument can be used in a vari-
ety of settings.

Formal Reporting of Violence Not Likely to Occur

Unfortunately, most family violence remains hidden.
Only a minority of domestic abuse survivors seek help, includ-
ing calling the police or telling their doctors.?’ The abuse often
remains undetected in custody cases as well.?6 Professionals
may fail to ask about abuse or lack the necessary interviewing
skills. Even when asked, survivors may be reluctant to report
abuse, often fearing retaliation from their abuser or that the
report will be used against them in court.?” The widespread
non-detection of domestic abuse means that a high propor-
tion of divorcing couples labeled high conflict cases are actu-
ally cases of domestic abuse.?

These and other challenges in assessment are highlighted
in the new guidelines for custody evaluations for IPV cases
from the Association of Family and Conciliation Courts
(2016),” as follows:

* A traumatized party may react or respond unexpectedly to
evaluator inquiry.

*  Coercive controlling behaviors may exist in the absence of
past or recent physical violence.

* A child may deny or minimize violence or react in ways
not anticipated by an evaluator.

* A parent subjected to intimate partner violence may en-
gage in protective parenting that is only understood in the
context of intimate partner violence (AFCC Guidelines,
2016, p.8).%®

Similarly for child maltreatment, even after investiga-
tions by child protection agencies, rates of unsubstantiation
are over 60%,” which means abuse may still exist but not
enough evidence was found. Therefore, a significant informa-
tion vacuum often exists, presenting a conundrum for deci-
sion makers. Thorough attempts to rule out family violence
must be made,? however, they may not be successful. In the
words of the American Professional Society on the Abuse of
Children: “Professionals need to be mindful that failure to
prove interpersonal violence does not prove that violence has
not occurred nor that the child has been indoctrinated by the
non-accused parent.”?

Suspicions about Family Violence Allegations
As with the general public, professionals may have diffi-

culty believing that family violence occurs at high rates in our
society. Family violence clashes with our notion of the family
as a peaceful, loving haven. Thus, professionals are sometimes
too quick to assume that reports of child and domestic abuse
are fabricated by parents, especially in custody disputes. In our
research on custody evaluation cases that allege child abuse,
evaluators estimated much higher rates of false child abuse al-
legations than research studies show actually exist (for a re-
view of allegations of abuse in custody disputes, see Johnston,
Lee, Oleson, 8 Wialters, 2005).% In addition, our study of
judges and custody evaluators showed a strong link between
sexist beliefs and the belief that battered women tend to make
false allegations of family violence and are trying to alienate
their children from the other parent.? Of greatest concern,
we found these beliefs to be linked to recommendations that
child custody be awarded to perpetrators of domestic abuse.
Evaluators need to take steps to mitigate such forms of bias in
the evaluation process.”’

A lack of concern about family violence may arise from
the assumption that divorce or separation increases safety and
may end abuse. In fact, stalking, harassment, and emotional
abuse often continue and may increase after separation.® Sur-
vivors’ fears are realistic because the risk of intimate partner
homicide increases for a period of time following separation.”
Research also shows that many abusers continue harassment
and manipulation through legal channels.®

Suspicions also arise about the validity of child abuse re-
ports when they are first made around the time of divorce or
separation. Such reports might be more likely at this time for a
number of reasons. First, the non-abusive parent may become
aware of child abuse and decide to leave the marriage and
protect the child. Second, the dissolution of the marital rela-
tionship may free children to report their sexual, physical, or
emotional abuse to the non-abusive parent. Alternatively, par-
ents who have left a problematic marital relationship may be
more capable of attending to signs of abuse. Finally, the lack of
family structure and emotional distress associated with marital
dissolution may increase risk, especially for sexual abuse.*!

Interventions for Parental Alienation

Due to the difficulty in ruling out family violence and
the chance of bias in response to abuse reports, interventions
for supposed parental alienation must proceed with extreme
caution. Furthermore, despite claims of success, reunification
programs for rebuilding the bond between children and the re-
jected parent thus far have very weak scientific backing.? Fewer
than 10 programs have been evaluated and weak study designs
preclude any firm conclusions about their effectiveness.

Of particular concern are programs that may recommend
a change of custody to a supposed rejected or “targeted par-
ent,” or prolonged temporary custody to the targeted parent
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during reunification programs. The risk of error is extremely
serious since the targeted parent may actually be an abuser who
is misusing the children in what has been called domestic abuse
by proxy. The so-called “alienating parent” may be protecting
the children and voicing serious concerns about past and cur-
rent abuse and about co-parenting with the abusive parent.
One study found that IPV abusers were more likely than their
partners to engage in alienating behaviors such as demeaning
the children’s mother; there was no evidence that victims of [PV
alienated their children.*> Abusers usually show no violent traits
to professionals, are likely to have personality disorders, and are
skilled at hiding emotional and behavioral problems. Their al-
legations of parental alienation may be designed to negate the
reports of abuse coming from the children and their ex-partners.

In conclusion, attorneys and other professionals need to
be acquainted with and be able to conduct screening for fam-
ily violence. Attorneys and judges also need to carefully deter-
mine the qualifications of child custody evaluators. Extensive
training in IPV is a major criterion. A relative lack of bias
is also important,” including bias or misinformation shown
by evaluators’ uncritical use of parent alienation and the as-
sumption that reports of abuse in custody disputes are likely
to be false. For the best interests of the children, professionals
need to be open to the possibility of many explanations for a
child’s behavior, to diligently investigate each possibility, and
to focus in particular on the widespread, serious problem of
family violence.
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Parental Alienation Syndrome and Parental Alienation: A Research Review

Joan S. Meier

The willingness to pathologize
capable mothers even extends
to mothers’ “warm, involved”
parenting -- which they assert
can powerfully fuel alienation
in a child (Johnson et al., 2005,
p. 208; Kelly and Johnston,
2001). Such discussions are more
than sufficient to ensure that
whenever a mother and child
have ambivalence about the
children’s father, and certainly
in most cases where mothers
allege abuse, virtually any loving
parenting by the mother can be
labeled a form of “alienation.”

Applied Research papers synthesize and
interpret current research on violence against
women, offering a review of the literature
and implications for policy and practice.
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(PA) are often invoked in legal and legislative contexts

addressing the rights of fathers and mothers in custody
or visitation litigation. Indeed, alienation claims have become
ubiquitous in custody cases where domestic violence or child
abuse is alleged, as grounds to reject mothers’ requests to
limit paternal access to their children. This paper provides a
historical and research overview of PAS and PA, identifies
strategic issues for advocates working with abused women and
children,* and offers guidelines to improve courts’ treatment
of these issues. While PAS and PA have much in common both
as theories and with respect to how they are used in court, they
have distinct scientific and research bases and critiques. This
paper, therefore, addresses them separately.

P arental alienation syndrome (PAS) and parental alienation

Parental Alienation Syndrome
Historical Background

The notion of children’s hostility to one parent in the context
of divorce was first characterized as a pathology by divorce
researchers Wallerstein and Kelly. They theorized that a child’s
rejection of a noncustodial parent and strong resistance or
refusal to visit that parent was sometimes a “pathological”
alignment between an angry custodial parent and an older
child or adolescent and that this alliance was fueled by the
dynamics of marital separation, including a child’s reaction
to it (Wallerstein & Kelly, 1976, 1980). Although significant,
Wallerstein and Kelly’s construct did not become a staple of
custody evaluations or judicial determinations. Moreover,
their early work does not use the phrase “parental alienation,”
but focuses instead on children’s “alignment” with one parent
against the other.

* The use of gender-specific language in this paper to refer to
protective and abusive parents is in response to both Richard
Gardner’s gendered framework for PAS and to relevant research on
domestic violence.

Page 1 of 21




VAWnet.org

Beginning in the early 1980’s, attention to a
purported “parental alienation syndrome” exploded
as the result of the dedicated efforts of Richard
Gardner, a psychiatrist loosely affiliated with
Columbia Medical School' who ran a clinical
practice that focused on counseling divorcing
parents.

Based solely on his interpretation of data gathered
from his clinical practice, Gardner posited that child
sexual abuse allegations were rampant in custody
litigation, and that 90% of children in custody
litigation suffered from a disorder, which he called
“Parental Alienation Syndrome (PAS).” He described
PAS as a “syndrome” whereby vengeful mothers
employed child abuse allegations as a powerful
weapon to punish ex-husbands and ensure custody
to themselves (Gardner, 1992a; 1992b). He further
theorized that such mothers enlisted the children in
their “campaign of denigration” and “vilification”
of the father, that they often “brainwashed” or
“programmed” the children into believing untrue
claims of abuse by the father, and that the children
then fabricated and contributed their own stories
(Gardner, 1992b, p. 162, 193; 2002, pp. 94-95). He
claimed ~ based solely on his own interpretation

of his own clinical experience — that the majority

of child sexual abuse claims in custody litigation
are false (Gardner, 1991), although he suggested
that some mothers’ vendettas were the product of
pathology rather than intentional malice (Gardner,
1987, 1992b). In short, Gardner claimed that when
children reject their father and they or their mother
makes abuse allegations, this behavior is most likely
the product of PAS rather than actual experiences
of abuse. PAS theory is thus premised on the
assumption that child abuse claimants’ believability
and trustworthiness is highly suspect.?

While acknowledging that if there was actually
abuse which explained a child’s hostility there

could be no PAS (Gardner, 1992a), Gardner’s
“diagnostic criteria” focused on various personality
characteristics of the accuser, accused, and the child,
rather than expert assessments of abuse itself or the
other reasons that might explain a child’s hostility

: Applied Research

to a parent (Gardner, 1992b; see also Hoult, 2006).
Rather, Gardner’s PAS theory presumes that a child’s
hostility to a father is pathological, which, in turn,
encourages courts to suspect that mothers who make
such allegations are doing so only to undermine

the child’s relationship with the father. Indeed, in
differentiating between “fabricated” and “bona fide”
abuse, Gardner uses “the Presence of the Parental
Alienation Syndrome” as itself an “extremely
valuable differentiating [criterion]” (Gardner, 1987,
p. 109). By PAS, as previously discussed, he means
a child’s “campaign of denigration” of the father and
the mother’s supposed “programming” of the child/
ren (Gardner, 2002, pp. 95-97). In short, Gardner’s
PAS theory essentially presumes PAS’s existence
from the mere presence of a child’s hostility toward
and/or fear of their father based on alleged abuse.
This is unfortunately precisely how it has been
applied in many courts,

It should be further noted that the “Sexual Abuse
Legitimacy Scale,” which Gardner invented as a
means of quantifying the likelihood that sexual abuse
claims were valid, was so excoriated by scientific
experts as “garbage” that he withdrew the scale;
however, many of the factors it contained continue

to be part of his qualitative discussions of how to
determine whether child sexual abuse allegations are
legitimate (Bruch, 2001; Faller, 1998).

Gardner’s Remedies for PAS

Gardner’s “remedy” for purportedly severe PAS is
extreme - including complete denial of maternal-
child contact and “de-programming” the child
through a concerted brainwashing effort to change
the child’s beliefs that they have been abused
(Bruch, 2001; Gardner, 1992a: see also www
rachelfoundation.org). After being subjected to these
procedures and ordered by the court to live with the
father they said abused them, some children became
suicidal nd some killed themselves (Bruch, 2001;
Hoult, 2006). In other cases, courts have ordered
children into jail and juvenile homes as part of
Gardner’s recommended “threat therapy” which is
the stock in trade of strict alienation psychologists

Parental Alienation Syndrome and Parental Alienation (September 2013)
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(Hoult, 2006; Johnston & Kelly, 2004a). In one

such case, a judge ordered a frail nine-year-old

boy seized by three police officers and placed in a
Juvenile detention facility when he refused to get
into his father’s car for a scheduled visitation. The
son of the father’s girlfriend had sexually abused the
boy, and he had also witnessed the father’s violence
against his mother. After three days of abuse by the
other boys in the detention facility, the boy agreed to
cooperate with the court order. The judge concluded
that his “treatment” for “parental alienation” had
worked (E. Stark, personal communication, May
2007).

As critiques of PAS have pointed out, PAS is a
teflon defense to an accusation of abuse, because
all evidence brought to bear to support the abuse
claims is simply reframed as further evidence of
the “syndrome” (Bruch, 2001). That is, all efforts to
gather corroboration of the allegations are simply
treated as further evidence of her pathological need
to “alienate” the child from the father (Gardner,
1987, 1992a). If the protective parent points to a
therapist’s opinion that the child has been abused,
the therapist is accused of a “folie a trois” (a clinical
term from the French for “folly of three””) which
suggests that all three parties are in a dysfunctional
“dance” together (Bruch, 2001). A child’s or a
protective parent’s repetition of claims of abuse

is routinely characterized as further evidence of
extreme alienation, and punished by court orders
prohibiting continued reporting of abuse.

Gardner’s pro-pedophilic and misogynistic beliefs

Gardner’s underlying beliefs regarding human
sexuality, including adult-child sexual interaction,
are so extreme and unfounded that it is hard to
believe that courts would have adopted his theory
had they known. First, he asserted that the reason
women lie about child sexual abuse in custody
litigation is because “hell hath no fury like a woman
scorned” (Gardner, 1992b, pp. 218-19), and/or
because they are “gratifie[d] vicariously” (Gardner,
1991, p. 25; 1992a, p. 126) by imagining their
child having sex with the father. There is of course

| Applied Research

no empirical basis or support for these offensive
assertions.

Second, Gardner’s views of sexuality were
disturbing. He claimed that all human sexual
paraphilias, including pedophilia, sadism, rape,
necrophilia, zoophilia (sex with animals), coprophilia
(sex with feces), and other deviant behaviors “serve
the purposes of species survival” by “enhanc[ing]

the general level of sexual excitation in society”
(Gardner, 1992b, p. 20; see also Hoult, 2006;
Dallam, 1998.)

Further, Gardner claimed that women’s physiology
and conditioning makes them potentially masochistic
rape victims who may “gain pleasure from being
beaten, bound, and otherwise made to suffer,” as
“the price they are willing to pay for gaining the
gratification of receiving the sperm” (Gardner,
1992b, p. 26).

Regarding pedophilia, Gardner argued expressly
that adult-child sex need not be intrinsically harmful
to children, and that it is beneficial to the species,
insofar as it increases a child’s sexualization and
increases the likelihood that his or her genes will

be transmitted at an early age (Gardner, 1992b).
Gardner claimed, “sexual activities between an
adult and a child are an ancient tradition” and
phenomenon which “has been present in just

about every society studied, both past and present”
(Gardner, 1992b, pp. 47-48). He viewed Western
society as “excessively punitive” in its treatment of
pedophilia as a “sickness and a crime” (Gardner,
1991, p. 115), and attributed this “overreaction”

to the influence of the Jews (Gardner, 1992b, pp.
47,49). Gardner opposed mandated reporting of
child sexual abuse and specifically described a

case in which he successfully persuaded a mother
not to report a bus driver who had molested her
daughter, because it would “interfere with the natural
desensitization process, would be likely to enhance
guilt, and would have other untoward psychological
effects” (Gardner, 1992b, pp. 611-12; see also
Dallam, 1998). Gardner’s perspective on adult-child
sexual interaction can be summed up in his reference

Parental Alienation Syndrome and Parental Alienation (September 2013)
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to Shakespeare’s famous quote: “’There is nothing
either good or bad, but thinking makes it so0’”
(Gardner, 1991, p. 115).

Despite his assertions that pedophilia is widespread
and harmless, he asserted in a filmed interview

that a child who tells his mother he has been
sexually molested by his or her father should be
told “I don’t believe you. I’'m going to beat you

for saying it. Don’t you ever talk that way again
about your father” (Waller, 2001).? This response —
and his beliefs described above — suggest that the
animating intention behind the PAS theory’s denial
of the validity of child sexual abuse reports is not a
genuine belief that child sexual abuse is often falsely
reported, but rather a belief that such reports should
be suppressed.

The Lack of Evidence Base for PAS

While Gardner and PAS have had many adherents,
particularly among forensic evaluators and litigants,
there is actually no empirical research validating the
existence of PAS. And there is extensive empirical
proof that the assumptions underlying the theory are
false.

Sole empirical study of PAS does not validate the
concept. Only one study has been published that
purports to empirically verify the existence of PAS.
Consistent with scientific standards, this study
sought to assess the “inter-rater reliability” of PAS
—1.e., the extent to which different observers can
consistently identify PAS (Rueda, 2004). The study
built directly on Gardner’s criteria, taking for granted
that those criteria reflect PAS. It then measured the
degree to which a small sample of therapists agreed
on whether five case scenarios presented to them
reflect those PAS criteria or not (Rueda, 2004). The
findings were that there was a reasonable degree of
agreement about whether these cases indicated PAS.
However, the findings do not prove its existence

— rather, they prove that a small number of mental
health professionals agreed on applying the label
PAS to cases of estranged (“alienated”) children.
Many therapists surveyed, however, had refused

Applied Research
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to fill out the questionnaire and some expressly
stated they didn’t believe PAS existed. This study
thus simply presumed rather than proved the key
question: is the concept of PAS actually a disorder
caused by a malevolent aligned parent’s efforts, or
is it simply a reframing of a child’s estrangement
flowing from abuse, other problematic conduct by
the alienated parent, or other normative reasons?
The author himself admits that the findings did not
“differentiate PAS from parental alienation” (Rueda,
2004, p. 400). Since “parental alienation” is merely a
label that does not in itself explain the reason for the
child’s alienation, this admission essentially negates
the study as a validator of PAS.

PAS’ empirical bases are false or unsupported. The
claims upon which Gardner based his PAS theory are
thoroughly contradicted by the empirical research.
First, Gardner (1991, 1992b) claimed that child
sexual abuse allegations are widespread in custody
cases and that the vast majority of such allegations
are false. These claims have no empirical basis, other
than Gardner’s interpretation of his own clinical
practice. In contradiction, the largest study of child
sexual abuse allegations in custody litigation ever
conducted found that child sexual abuse allegations
were extremely rare (less than 2% of cases) and

of those, approximately 50% of the claims were
deemed valid, even when assessed by normally
conservative court and agency evaluators (Thoennes
& Tjaden, 1990). Other studies have found such
allegations to be validated approximately 70% of the
time (Faller, 1998). Moreover, leading researchers
have found that the dominant problem in child sexual
abuse evaluation is not false allegations, but rather,
the “high rates of unsubstantiated maltreatment” in
“circumstances that indicat[e] that abuse or neglect
may have occurred” (Trocme & Bala, 2005, pp.
1342-44),

Indeed, empirical research has found that the PAS
theory is built upon an assumption which is the
opposite of the truth: Where PAS presumes that
protective mothers are vengeful and pathologically
“program” their children, it is not women and
children — but noncustodial fathers — who are most

Parental Alienation Syndrome and Parental Alienation (September 2013)
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likely to fabricate child maltreatment claims. In

the largest study of its kind, leading researchers
analyzed the 1998 Canadian Incidence Study of
Reported Child Abuse and Neglect. They found
that only 12% of child abuse or neglect allegations
made in the context of litigation over child access
were intentionally false (Trocme & Bala, 2005).
Notably, they found that the primary source (43%)
of these intentionally false reports was noncustodial
parents (typically fathers); relatives, neighbors, or
acquaintances accounted for another 19% of false
reports. Only 14% of knowingly false claims were
made by custodial parents (typically mothers),

and only two cases (out of 308) fit the alienation
paradigm of an intentionally false abuse allegations
against a noncustodial father (Trocme & Bala, 2005).

PAS has been rejected as invalid by scientific and
professional authorities. The dominant consensus in
the scientific community is that there is no scientific
evidence of a clinical “syndrome” concerning
“parental alienation.” Leading researchers, including
some who treat “alienation” itself as a real problem,
concur, “The scientific status of PAS is, to be

blunt, nil” (Emery, Otto, & O’Donohue, 2005,

p. 10; see also Gould, 2006; Johnston & Kelly,
2004b; Myers, Berliner, Briere, Hendrix, Jenny,

and Reid, 2002; Smith and Coukos, 1997; Wood,
1994). The Presidential Task Force of the American
Psychological Association on Violence in the Family
stated as early as 1996 that “[a]lthough there are

no data to support the phenomenon called parental
alienation syndrome, in which mothers are blamed
for interfering with their children’s attachment to
their fathers, the term is still used by some evaluators
and Courts to discount children’s fears in hostile and
psychologically abusive situations” (p. 40). Dr. Paul
Fink, past President of the American Psychiatric
Association, describes PAS as “junk science” (Talan,
2003, line 9). Nonetheless, defenses of PAS against
critiques have led even some respected social
scientists to mis-cite and distort the research (Lasseur
& Meier. 2005).

Thus, PAS has been rejected multiple times by the
American Psychiatric Association as lacking in
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scientific basis and therefore not worthy of inclusion
in the Diagnostic and Statistical Manual of Mental
Disorders. The most recent all-out campaign by PAS
proponents for inclusion of (the re-named) “Parental
Alienation Disorder” (PAD) was flatly rejected by
the DSM-V committee in 2012 (Crary, 2012).

Echoing the scientific consensus, a leading judicial
body, the National Council of Juvenile and Family
Court Judges (NCJFC]J), has published guidelines for
custody courts stating:

[t]he discredited “diagnosis” of “PAS” (or
allegation of “parental alienation”), quite apart
from its scientific invalidity, inappropriately asks
the court to assume that the children’s behaviors
and attitudes toward the parent who claims to be
“alienated” have no grounding in reality. It also
diverts attention away from the behaviors of the
abusive parent, who may have directly influenced
the children’s responses by acting in violent,
disrespectful, intimidating, humiliating and/or
discrediting ways toward the children themselves,
or the children’s other parent (Dalton, Drozd, &
Wong, 2006, p. 24).

The American Prosecutors’ Research Institute and
National District Attorneys’ Association have also
rejected PAS (Ragland & Field, 2003).

Court rulings on admissibility. Most family courts
accept PAS contained in an opinion offered by

an evaluator or Guardian Ad Litem (GAL) (legal
representative for the child) without ever questioning
its scientific validity or admissibility. Where it has
been formally challenged on appeal, appellate courts
have also avoided directly ruling on the issue. See
e.g., Hanson v. Spolnik, 685 N.E.2d 71 (Ind.App.
1997), Chezem, J. dissenting (casti gating both

trial court and appellate court for reliance on “pop
psychology” of PAS). As a result there are as of the
date of this writing only three trial-level published
opinions actually analyzing and ruling on the legal
admissibility of PAS. Each opinion has concluded

it lacked sufficient scientific validity to meet
admissibility standards (Snyder v. Cedar, 2006 Conn.

Parental Alienation Syndrome and Parental Alienation (September 2013)
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Super. LEXIS 520, 2009; People v. Fortin, 2001;
People v. Loomis, 1997). Four trial level decisions
have ruled it was admissible, but the appeal of each
decision resulted in no ruling on the PAS issue.

No published decision exists for several of the
purportedly favorable trial court opinions (Hoult,
2006).

PAS Continues to Garner Public and Judicial
Attention

While the robust critiques and rejections of PAS as
a “syndrome” have reduced the use of this label in
court and in the research literature, it has continued
to garner popular and political recognition. For
example, the American Psychological Association
and state and local bar associations continued to
sponsor workshops on PAS during the first decade
of the century. Since approximately 2005, roughly
fifteen governors have issued proclamations
concerning the purported problem of PAS at the
urging of a relatively small group of PAS proponents
(Parental Alienation Awareness Organization-United
States, n.d.).

Parental Alienation

The many critiques of Gardner’s PAS have resulted
in a shift among leading researchers and scholars

of custody evaluation from support for PAS to
support for a reformulation of PAS to be called
instead “parental alienation” or “the alienated child”
(Johnston, 2005; Steinberger, 2006). Most recently,
Johnston and Kelly (2004b) have clearly stated that
Gardner’s concept of PAS is “overly simplistic” and
tautological, and that there are no data to support
labeling alienation a “syndrome” (p. 78; 2004a, p.
622). Instead, they speak of “parental alienation” or
“the alienated child” as a valid concept that describes
a real phenomenon experienced by “a minority”

of children in the context of divorce and custody
disputes (Johnston, 2005, p. 761; Johnston & Kelly,
2004b. p. 78; see also Drozd & Olesen, 2004).
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Johnston (2005) defines an alienated child as one

who expresses, freely and persistently,
unreasonable negative feelings and beliefs (such
as anger, hatred, rejection and/or fear) toward a
parent that are significantly disproportionate to
the child’s actual experience with that parent.
Entrenched alienated children are marked by
unambivalent, strident rejection of the parent with
no apparent guilt or conflict (p. 762).

What is the difference between PAS and PA? The
primary shift appears to be away from Gardner’s
focus on the purportedly alienating parent and
toward a more realistic assessment of the multiple
sources of children’s hostility or fear of a parent,
including behavior by both parents and the child’s
own vulnerabilities (Johnston, 2005; Johnston &
Kelly, 2004b; Kelly & Johnston, 2001). Johnston and
Kelly (2004b) state,

In contrast to PAS theory that views the
indoctrinating parent as the principal player in the
child’s alienation, this study [their own] found
that children’s rejection of a parent had multiple
determinants . . . [another study of theirs also]
supported a multi-dimensional explanation

of children’s rejection of a parent, with both
parents as well as vulnerabilities within the child
contributing to the problem. Alienating behavior
by an emotionally needy aligned parent (mother or
father), with whom the child was in role-reversal,
were strong predictors of the child’s rejection of
the other parent. Just as important as contributors
were critical incidents of child abuse and/or lack
of warm, involved parenting by the rejected parent
(pp. 80-81).

Johnston also differentiates her approach from
Gardner’s by rejecting his draconian “remedies,”
including custody switching to the “hated” parent.
Characterizing Gardner’s prescriptions as “a license
for tyranny,” Johnston and Kelly (2004b, p. 85) call
instead for individualized assessments of both the
children and the parents’ parenting, maintaining
focus on the children’s needs rather than the parents’

Parental Alienation Syndrome and Parental Alienation (September 2013)
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rights. In theory, the goal is a more realistic and
healthy relationship with both parents, rather than
reconciliation with the hated parent as the only
desirable goal (Johnston, 2005). Unfortunately, the
common practice in court is far less nuanced and
individualized (see below).

The notion that some children are alienated from

a parent is both a less scientific and more factual
assertion. It is thus easier to raise “alienation”

in court without triggering a battle over the
admissibility of scientific evidence (Gardner, 2002).
However, debate continues to rage in research and
advocacy circles over the extent to which parental
alienation is something that can be measured, is
caused by a parent, and/or has truly harmful effects,
or whether it is simply a new less objectionable
name for the invalidated PAS. To the extent that PA
is widely used almost identically to PAS in court,

it may not matter in practice what the theoretical
differences are.

Critique of PA - Lack of Evidence Base

Questioning the scientific basis of parental alienation
and PAS is challenging because these theories

are described and referenced in a substantial

social science literature (Turkat, 2002). Many of
these materials make assertions about PAS and

PA without any citation to scientific literature —

yet their “publication” on the Internet and their
association with apparently credentialed authors
and/or supporters, give them an aura of credibility.
Some articles do cite research selectively, but contain
numerous unsupported assertions as well, about PAS,
PA, and how they operate.

Custody evaluators and psychologists frequently
insist as an anecdotal matter that alienation is present
and is a terrible thing. However, the only empirical
basis for this assumption of alienation’s harmfulness
at this time is limited to “clinical observation”
(Johnston & Kelly, 2004b; see also Ackerman &
Dolezal. 2006). Of course clinical observations are
subjective, and do not constitute empirical evidence.
Moreover, these statements do not indicate whether

|
I
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the relationship breaches between children and
parents observed by these clinicians are a healthy

or developmental response to their relationship

with that parent, or if the “alienation” is wrongfully
instigated by a favored (“aligned”) parent (Johnston
& Kelly, 2004b). Indeed, even if the clinical
observers attempted to make the distinction, there
would be no objective way of discerning whether
their judgment was correct (short of a comprehensive
assessment of the child-parent relationship, including
any abusive, neglectful or cold, indifferent or hostile
parenting by the disliked parent.

In fact, what the empirical evidence Johnston et al.
(2005) have amassed indicates both that (i) actual
“alienation” of a child is quite rare despite many
parents’ derogatory conduct or statements about the
other parent and (ii) when children are estranged
from a parent there are always multiple reasons,
some of which are that parent’s own conduct. Their
widely published research has found that, despite
the alienating behaviors of both parents in most of
the families participating in their study, only 20% of
children were actually “alienated” and only 6% were
“severely alienated.” Even among the children who
rejected a parent, all had multiple reasons for their
hostility, including negative behaviors by the hated
parent, such as child abuse or inadequate parenting,
or the children’s own developmental or personality
difficulties (Johnston, 2005; Johnston et al., 2005).

The fact that only a small fraction of children
subjected to inter-parental hostilities and alienating
conduct by their parents have been found to
actually become “alienated” suggests that the

focus on alienation is a tempest in a teapot — one
that continues to distract from and undermine the
accurate assessment of abuse and concomitant risks
to children.

Lack of Evidence Base for Long-term Impact of
Alienation

Johnston and others have acknowledged that “there
is very little empirical data to back up their “clinical
observations” that alienated children are significantly

Parental Alienation Syndrome and Parental Alienation (September 2013)
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undermined in their emotional and psychological
development. In fact, Johnston and Kelly (2004b)
forthrightly state that “there are no systematic
long-term data on the adjustment and well-being of
alienated compared to non-alienated children so that
long-term prognostications are merely speculative”
(p. 84). And, contrary to the common assertions of
evaluators and alienation theorists that alienation is

a devastating form of emotional abuse of children,
Judith Wallerstein, the groundbreaking researcher

of divorce who first pointed out the problem of
children’s sometimes pathological alignment with the
custodial parent after divorce, found in her follow-
up study that children’s hostility toward the other
parent after divorce was in every case temporary, and
resolved of its own accord, mostly within one or two
years (Bruch, 2001; Wallerstein et al., 2000).

Links between PA and Domestic Violence —
Reversing the PA Paradigm

Johnston and Kelly’s (2004b) research also reveals
some interesting evidence about the relationship of
domestic violence to alienation:

While a history of domestic violence did not
predict children’s rejection of a parent directly

... [m]en who engaged in alienating behaviors
(i.e., demeaning a child’s mother) were more
likely to have perpetrated domestic violence
against their spouses, indicating that this kind

of psychological control of their child could be
viewed as an extension of their physically abusive
and controlling behavior (p. 81).

Coming from researchers who specialize in
alienation, this empirical statement — that men who
batter are often also men who intentionally demean
the mother and teach the children not to respect her —
is powerful confirmation of the experiences of many
battered women and their advocates. Perhaps just
one example from the author’s caseload will suffice:
In this case, the batterer would call the children out
of their rooms where they were cowering, to make
them watch him beat their mother while telling
them he had to do this because she was a “whore”
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and a “slut.” Other custody experts and researchers
have also suggested that batterers are in fact the
most expert “alienators” of children from their
other parent (Bancroft & Silverman, 2002). The
dilemma that this creates for battered women and
their advocates with respect to the use of parental
alienation as a claim is discussed in the section on
“Strategy Issues” below.

Qualitative critique — PA denies abuse and is used,
like PAS, in conclusory fashion. By recognizing
the many reasons and ways children can become
alienated from a parent, the new “alienation” theory
is, in principle, more reasonable and realistic than the
old PAS theory. Nonetheless, given the shared belief
at the root of both theories — that abuse allegations
are typically merely evidence of an aligned parent’s
campaign of alienation — the differences between
“alienation” and PAS are, at best, unclear to many
lawyers, courts, and evaluators.* Indeed, this author
was involved in a case in which the court’s forensic
expert, over time, substituted the label “parental
alienation” for her earlier suggestion of PAS, without
changing anything else about her analysis. When
queried about the differences between PA and PAS,
she had little to say. It is not surprising, then, that
even while trying to explicitly shift the focus from
PAS to PA, proponents of the “new” PA continue

to rely on PAS materials (Bruch, 2001; Steinberger,
2006).

Perhaps the most disturbing misuse of PA is seen
when PA adherents fail to distinguish between
children who are estranged from a non-custodial
parent due to abuse or other negative behavior from
children who have been wrongly influenced by their
favored parent to hate or fear the other. Thus, leading
adherents to PA theory including Johnston and
colleagues sometimes describe children’s symptoms
and psychological harms and attribute them to
“alienation,” while simultaneously acknowledging
that their research shows that “alienated” children
include those who are justifiably estranged due to
the disfavored parent’s conduct. Cases worked on by
this author have shown that abused children display
many of the symptoms that are frequently attributed
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to “alienation” both in the courts and in the literature
(Compare Johnston, Walters, & Olesen, 2005;
Johnston & Kelly, 2004b with Kathleen C. Faller,
1999; Righthand, 2003). Such discussions attribute
to alienation harms which, in fact, may well be due
to the disfavored parent’s own behaviors (Meier,
2010).

This failure to distinguish between whether harm

to children — or their hostility to their father — is
caused by alienation or abuse sets up a paradoxically
disastrous dynamic: So long as an abuser can
convince a court that the children’s attitudes can be
labeled “alienation,” he can benefit from the very
impact of his abuse. In Jordan v. Jordan, the trial
court found (based on two alienation psychologists’
testimony) that the older of two children was
severely alienated from her father, who had

been found to have twice committed intrafamily
offenses against the mother. Therefore, the court
ruled that the legislative presumption against joint
custody to a batterer was rebutted — by the child’s
alienation, which, the court stated, would cause

her emotional damage, and which it was presumed
could best be cured by more time with her father
(who she adamantly refused to see). The problem
with this analysis was that neither the experts nor
the judge considered the possibility that the child’s
“alienation” may have been at least in part a reaction
to the father’s violence toward the mother and in
front of the child, as well as his known manhandling
of the child herself. As a result, the father won joint
(and eventually, sole) custody, even though the
possibility that the child’s hostility was a function

of his own abusive behaviors was never ruled out
(Jordan, 2010). When this argument was put before
the Court of Appeals, that Court also ignored the fact
that such reasoning makes battering a sure path to an
award of custody — so long as the children become
alienated as a result. The Court simply affirmed that
the alienation label is sufficient grounds to rebut the
presumption against custody to batterers, without
regard to whether it is the batterer’s own abuse
which may have caused the child’s “alienation”
(Jordan, 2011).
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It should be noted that, while alienation researchers
do not discuss child witnessing of adult domestic
violence as a form of emotional child abuse, research
has unequivocally found that child witnesses to adult
abuse can be profoundly negatively affected and/

or traumatized, even if they are not themselves the
direct target of physical or sexual violence (Lewis-
O’Connor, Sharps, Humphreys, Gary, & Campbell,
2006; Bancroft & Silverman, 2012). Therefore,

even where children have not been directly abused
themselves, their fear or hostility toward the batterer
of their mother may be entirely expected.

The fact that courts are not nuanced in applying
alienation theory would not in itself be sufficient to
indict the theory itself. However, discussions of PA
within the scholarly literature supporting the concept
demonstrate that these applications of the theory are
quite consistent with the way it is understood by its
researchers and theorists. For instance, while on the
one hand conveying a more reasonable awareness
of the many factors that contribute to a child’s
alienation from a parent, Johnston and collaborators
continue to pathologize mothers whose children are
hostile or afraid of their fathers. In some of their
earlier work they even go so far as to pathologize
the “aligned” parent who “often fervently believes
that the rejected parent is dangerous to the child

in some way(s): violent, physically or sexually
abusive, or neglectful” (p. 258). They go on to
describe the pursuit of legal protections and other
means of assuring safety as a “campaign to protect
the child from the presumed danger [which] is
mounted on multiple fronts [including] restraining
orders...” (p. 258). Finally, like Gardner, these
purported rejectors of PAS continue to assert that

a parent can “unconsciously” denigrate the other
parent to the child “as a consequence of their own
deep psychological issues” which cause them to
“harbor deep distrust and fear of the ex-spouse...”
(p. 257; see also Meier, 2010). This willingness

to pathologize capable mothers even extends to
mothers’ “warm, involved” parenting — which they
assert can powerfully fuel alienation in a child
(Johnston et al., 2005, p. 208; Kelly and Johnston,
2001). Such discussions are more than sufficient
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to ensure that whenever a mother and child have
ambivalence about the children’s father, and certainly
in most cases where mothers allege abuse, virtually
any loving parenting by the mother can be labeled a
form of “alienation.”

In short, parental alienation as a theory has been
built — not by scientific or empirical research,

but by repeated assertions — at first more extreme
assertions by Gardner, and now less extreme but
still distorted assertions by more sophisticated
psychological professionals. Unfortunately it has
been used virtually identically to PAS in family
courts, to simply turn abuse allegations back against
the protective parent and children (Meier, 2010).
Anecdotal experience is now being confirmed by
cutting edge research into “turned around” cases, i.e.,
those in which a court initially disbelieves a father
is dangerous and, after some harm to the children, a
second court corrects the error. Preliminary results
of this research have identified PA labeling as one of
three primary factors leading to erroneous denials of
an accused abuser (usually a father)’s dangerousness,
and orders subjecting children to ongoing abuse
(Silberg, 2013; Silberg & Dallam, 2013). These
preliminary results indicate that at least 37% of
initial case errors (10 out of 27) were attributable

to PA/PAS labeling. If an additional 12 cases in
which the protective parent (usually a mother) was
pathologized in similar manner (without the PA
label) are included ,the percentage becomes 66%.
Opinions of evaluators and Guardians Ad Litem
(GALSs) were a key factor in the court’s unprotective
erroneous decision in 67% of cases (Silberg, 2013;
Silberg & Dallam, 2013).

PA and PAS Labeling by Child Protection Agencies

Despite the mission of child welfare agencies to
protect child safety, many such agencies appear to
have adopted PAS/PA reasoning. Anecdotal reports
from the field suggest that many child welfare
agencies are highly skeptical of any abuse claims
raised within the context of custody litigations and
discount their credibility.’ Although Gardner asserted
that sexual abuse claims raised in the custody
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litigation context were mostly false, as noted above,
the empirical research demonstrates the opposite.
Nonetheless, the widespread acceptance of PAS

and PA theory has legitimized many child welfare
agencies’ skepticism toward such allegations when
made by mothers in custody or visitation litigation
(Lesher & Neustein, 2005; Neustein, A., & Goetting,
A., 1999). In fact, in some jurisdictions, the same
custody evaluators propounding PAS and PA are
working with the child welfare agency.® This author
has been involved in and learned of numerous cases
in which the child welfare agency has refused to
believe or even seriously investigate mothers’ and
children’s allegations of a father’s abuse, when

the case was in custody litigation. It seems that
some trainings delivered to caseworkers focus on
identifying and weeding out false allegations as
much or more than understanding the dynamics of
child abuse in the family. In one highly regarded
instruction manual, two factors listed as helpful in
identifying false allegations are (i) ongoing custody/
visitation litigation and (ii) the accused’s denial of
the abuse (Pennsylvania Child Welfare Resource
Center, 2011).

PA and PAS Labeling by Custody Evaluators
NCJIFCJ Guidelines for judges state:

In contested custody cases, children may indeed
express fear of, be concerned about, have

distaste for, or be angry at one of their parents.
Unfortunately, an all too common practice in such
cases is for evaluators to diagnose children who
exhibit a very strong bond and alignment with
one parent and, simultaneously, a strong rejection
of the other parent, as suffering from “parental
alienation syndrome” or “PAS.” Under relevant
evidentiary standards, the court should not accept
this testimony. . . (Dalton et al., 2006, p. 24).

In one case with which the author is familiar, the
court’s forensic evaluator posited alienation as an
explanation for the mother’s and child’s sexual abuse
allegations, after observing a single brief visit in the
court supervised visitation center, in which the father

Parental Alienation Syndrome and Parental Alienation {September 2013)

Page 10 of 21



VAWnNet org

and child were observed to be warm and enthusiastic.
This evaluator, who was highly regarded by the court
as an expert, did not believe that such affectionate
interactions would occur if the sexual abuse
allegations were true. However, expert research into
child sexual abuse indicates the opposite: One cannot
assess the veracity of such allegations by observing
the parties’ interactions. Most abused children
continue to love their abusive parents, and crave
loving attention from them. Particularly when they
know they are in a safe setting, their affection for
their parent and the parent for them, may be evident
(Anderson, 2005; Bancroft & Silverman, 2002).

Recent major research has now confirmed that many
neutral custody evaluators actually lack meaningful
knowledge or expertise in domestic violence

and abuse (Saunders, Faller & Tolman, 201 1).

In particular, many (especially private) custody
evaluators do not understand the risks to adults and
children after separation from the abuser, do not

use an objective screening instrument and do not
apply knowledge from the domestic violence field
about assessing dangerousness. Those lacking this
information tend also to believe: “(1) DV victims
alienate children from the other parent; (2) DV
allegations are typically false; (3) DV victims hurt
children if they resist co-parenting; (4) DV is not
important in custody decisions; and (5) coercive-
controlling violence in the vignette was not a

factor to explore” (Saunders, Faller & Tolman,
2011). These same evaluators were found to hold
“patriarchal” norms (Saunders, Faller & Tolman,
2011). Both this study and other smaller ones have
consistently found that custody evaluators fall into
two groups: those who understand domestic violence
and abuse and believe it is important in the custody
context, and those who lack such understanding,

are skeptical of abuse allegations and believe they
are evidence of alienation (Saunders, Faller &
Tolman. 2011; Haselschwerdt and Hardesty, 2010;
O’Sullivan, 2011; Erickson and O’Sullivan, 2010).
The fallability and ideology of custody evaluators is
perhaps best summed up by one of these researchers:
“The study showed that what the evaluator brings to
the case has more influence on the family’s fate than
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the facts of the case” (O’Sullivan, 2011). Particularly
if actual physical violence was not extreme, many
such evaluators (and judges) conclude that the
perpetrator is not particularly dangerous and that
women’s and children’s fears are overstated or
simply fueled by vengeance.

These gaps in evaluators’ and judges’ appreciation
of abuse dynamics and risks are reinforced by the
strong emphasis in family courts and mental health
training on the importance of children retaining
robust relationships with their noncustodial parents
after divorce. This leads to a dominant emphasis on
“co-parenting” as the prime value by which custody
litigants are judged. Thus, the National Council of
Juvenile & Family Court Judges in its guide for
judges on custody evaluations states, “[e]valuators
may ... wrongly determine that the parent is not
fostering a positive relationship with the abusive
parent and inappropriately suggest giving the abusive
parent custody or unsupervised visitation in spite of
the history of violence...” (Dalton et al., 2006, p.
25). Alienation theory perfectly and problematically
reinforces this emphasis on litigants agreeing to
“share” parenting rather than restricting the other
parent.

Strategy Issues for Litigants in Specific Cases
Expert Witnesses

The ideal strategy for combating PAS/PA claims
leveled against an abuse survivor is the production
of an expert to testify that PAS is not valid “science.”
Such an expert should also explain how PAS and
PA are widely used to distract from and undermine
an objective assessment of past abuse and future
risk. Such expert testimony may be effective in
persuading the trial judge to discount PAS or PA
claims where there is evidence of abuse. The expert
can also help the court understand the dynamics of
the particular abuse alleged in the case, including
the counter-intuitive aspects of child sexual abuse,
or the controlling and coercive tactics used by
abusers, which may help a court understand why a
lack of severe overt violence does not make abuse
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allegations fraudulent. However, even if expert
testimony does not result in success at trial, the
creation of a strong scientifically based record at trial
will increase the chances that a PAS or PA-based
ruling can be overturned on appeal.’ Litigants and
their advocates and experts should argue that PA
should be treated — at most — as merely a behavior
that does not by itself indicate anything other than
the need for an individualized assessment of each
child, their attitudes toward their parents, and

the reasons therefor. Abuse allegations must be
thoroughly and independently assessed, regardless
of alienation claims (Drozd & Olesen, 2004; Meier,
2010). Ideally, alienation claims should be excluded
unless and until abuse is ruled out. Otherwise, the
alienation label is too easily used to cut short any
serious consideration of abuse, and to re-frame

true abuse as alienation, a dangerous error, as
recent research indicates. For this reason, a popular
“decision tree” by leading scholars and forensic
psychologists, which invites evaluators to assess
both abuse and alienation simultaneously, is likely
to simply continue the same problems already seen
with the misuse of alienation (Meier, 2010).

However, it is the rare custody litigant who can
locate and afford to pay a genuine expert on these
subjects. Moreover, not all courts are persuaded by
such testimony, and PAS and PA claims in custody
litigation can be particularly tenacious and difficult
to refute. Because PAS theory is so circular —
deeming all claims, evidence and corroboration of
abuse allegations merely to be further evidence of the
“syndrome” — direct rebuttal is virtually impossible.
Advocates and survivors in such situations have
sometimes concluded that backing off of abuse
allegations may be the only way to reduce the
courts’ focus on purported alienation by the mother.
A troubling number of mothers have lost custody
and even all contact with their children as a result
of seeking to protect them from their fathers’ abuse
(Lesher & Neustein, 2005; Petition in Accordance,
2006). In this context, painfully tolerating
unsupervised visitation or even joint custody with an
unsafe father may be seen as the lesser of two evils.
However such a resolution may not be permanent,
as many abusive parents keep returning to court
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until they can wrest custody from the protective
parent, which is frequently the punishment inflicted
on protective parents who continue to report their
children’s complaints of abuse after being with their
other parent.

Alienation by Batterers

Another strategic dilemma arises for victims of
domestic violence (typically women) who have
observed their abuser (typically men) to be actively
alienating the children from their victim-parent.

This is most common where the abusive parent is
awarded full custody; however, it can also happen to
a lesser extent whenever an abuser has unsupervised
access to the children. As most advocates for abuse
survivors know, what courts call “alienation,” i.e.,
undermining a child’s relationship with the other
parent for illegitimate reasons, is a common behavior
of abusers (Bancroft & Silverman, 2002; Johnston,
2005). In such cases, th esurvivor and her advocate
must decide whether to invoke “parental alienation”
against the perpetrator. On one hand, to do so would
be to validate a concept of dubious validity which
has been widely misused against female victims

of abuse, and which has been vigorously opposed

by domestic violence experts and advocates. One
advocate has coined the term “maternal alienation”
to distinguish batterer-perpetrated alienation from
the much maligned “parental alienation” which is
most often used against mothers (Morris, 2004).
This term has yet to catch on in the field, and it
seems this phrase could also easily be misconstrued
as describing mothers who alienate their children.
Given many courts’ hostility to alleged alienation, as
well as the genuine harm that abusers’ combination
of intimidation and terror with alienating conduct can
engender by undermining children’s safe relationship
with their protective parent, the decision as to
whether to allege alienation against an abusive father
is not easily made. An alternative term that advocates
for abuse victims may wish to use is “Domestic
Violence by Proxy,” a phrase which captures the

way adult batterers may abuse children to hurt the
children’s mother (Leadership Council, 2009).
However it is not clear whether this term captures
non-violent alienating conduct.
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An Abuse-Sensitive Approach to Adjudicating
Parental Alienation Allegations

Given the inherent problems with even the
reformulated concept of parental alienation, and
given also the facts that (1) alienating behavior
is indeed a factual reality, most often engaged in
by abusive fathers, and (2) courts and evaluators
are unlikely to abandon the concept, this paper
seeks to provide an approach to alienation that,
if implemented conscientiously, would cabin

alienation’s use to those cases where it is a legitimate

issue. Such a proposal is currently most relevant to
forensic evaluators and Guardians Ad Litem, but
ideally, it would also become judicial practice to
require that abuse be ruled out before alienation is

considered. This approach could be adopted through

state legislation, court policy, or individual judicial
practice. The steps are the following:

1. Assess abuse first. Abuse should always be

assessed — first — whenever there are allegations

of abuse. If abuse claims are verified, or
substantial risk exists, the remainder of the
evaluation should be guided by safety and
protection as the dominant concerns, with
relationship preservation as only the secondary
concern.

2. Require evaluators to have genuine expertise

in both child abuse and domestic violence.
Evaluators who lack such expertise should be
required (as is implied by the APA’s ethical
custody evaluation guidelines, 1994, 2009) to
bring in an outside expert. Real “expertise”
requires more than one or two continuing

education seminars. It requires in-depth training
in abuse and/or in working with abused children

and/or adults. The new and extensive research
consistently shows that custody evaluators’
opinions and recommendations are largely
determined by their pre-existing beliefs and
biases: in particular, those lacking meaningful
domestic violence knowledge cannot be
trusted to accurately assess abuse allegations
and their implications for child well-being.
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Rather, the research proves that these evaluators
bring inaccurate presumptions to these cases,
including an assumption that women’s abuse
allegations are often false and merely a form of
alienation, along with a lack of appreciation of
the genuine danger posed by the abuser and the
need for objective risk assessment. Precisely
because assessments of abuse are empirically
demonstrated to be dependent on the assessor’s
predispositions to believe or not believe such
claims, actual training and experience working
with abused populations should be a necessary
pre-requisite for a valid assessment.

Once abuse is found, an abuser’s alienation
claims against the victim should not be
considered. Virtually every article about
alienation and abuse - including Gardner’s —
gives lip service to the principle that if abuse

is real, then alienation is not. However, the
current trend propounded by both Johnston and
Kelly (2004a, 2004b) and Drozd and Olesen
(2004) toward a “multivariate” approach, which
evaluates abuse and alienation simultaneously,
unavoidably gives too much weight to alienation
claims in a manner which inevitably undermines
accurate assessment of the validity and impact
of real abuse claims (Meier, 2010). Alienating
conduct bound up with a batterer’s pattern of
abuse should be identified as part of the abuse.

A finding of alienation should not be based on
unconfirmed abuse allegations or protective
measures by the favored parent. Consider

a small thought experiment: When fathers
allege that mothers or their new partners are
abusing the child, and courts do not confirm the
allegation, would it be normal to treat the father
as a pernicious alienator from whom the child
must be protected? In this author’s experience,
it is unlikely that experienced family lawyers

or evaluators would expect — or advocate for

— such treatment. The same standard should
hold true for mothers alleging the father is an
abuser. In short, alienation should not be linked
to abuse allegations at all. If alienation is a
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serious concern, then it must be one independent
of abuse allegations. To treat abuse allegations

as the hallmark of alienation, as is normally
done in courts today, is simply to fall into the
trap illuminated above — of misusing a claim of
alienation to defeat, neutralize, or undermine the
seriousness or validity of allegations of abuse.
The two concerns should stand or fall — if at all —
on their own.

Alienation claims should be considered

only under two conditions: If (i) other
developmental or understandable causes

of the child’s hostility are ruled out, and

(i) there is specific concrete behavior by

the favored parent which was intended to
cause the child to dislike his/her father. The
alienation researchers consistently acknowledge
that children may be alienated from a parent

for a multiplicity of reasons, almost always
including the disfavored parent’s own behavior.
Therefore it is critical to avoid leaping to the
“alienation” label, as a means of attributing
blame to the mother, unless and until other
explanations for a child’s hostility are ruled

out. This approach excludes cases where the
parent is engaged in some degree of alienating
conduct (e.g., remarks) but the child is not in
fact alienated (the vast majority of children,
according to Johnston’s research). It excludes
cases where the preferred parent is hostile to
the other parent but does not intentionally and
concretely seek to alienate the child. It also
excludes cases where the child is unreasonably
hostile but the preferred parent is not the cause.
Finally, it excludes cases where the child’s
hostility is understandable in light of his or her
experiences with the disliked parent. These
exclusions follow logically if we are to eliminate
the misuse of alienation theory to blame
protective parents and/or silence abused children.
In short, as noted above, true “alienation” — in
the sense of a child’s estrangement malevolently
or pathologically cultivated by the preferred
parent — is at issue in only a tiny fraction of
cases, i.e., some fraction of the 6% of severely
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alienated children Johnston et. al. identified in
divorcing/separating families.

In these rare cases, if a child is found to be
unreasonably hostile to the other parent (i.e., the
child refuses to visit or is incorrigibly resistant
when visiting), the evaluation must seek to
determine a cause for the unreasonable hostility.
In addition to the above potential reasons
(abuse, neglect, batterer-instigated alienation),
emotional betrayals by the disliked parent, and
developmental and situational cuases, e.g., the
divorce itself, must be considered. In seeking

to identify parentally-caused estrangement/
alienation, evaluators should be precluded from
giving weight to protective measures such as
filing court protective petitions or reporting to
child protection. Otherwise, the alienation label
becomes once again nothing more than a penalty
for disbelieved abuse allegations.

A parent may be called an alienator only
where the parent consciously intends the
alienation and specific behaviors can be
identified. In one case described earlier, the
court explicitly found that the mother was

not coaching the child, but posited that her

own personal hostility to the father (due to his
abuse) was unconsciously causing the child to
invent sexual abuse scenarios (W v F, 2007).
(Of course, this theory would be sufficient to
negate all children’s reports of abuse — since
inter-parental hostility can be inferred in most
custody battles.) Such unfounded judicial or
evaluator theorizing has been legitimized by the
widespread acceptance of the pop psychology
attached to the PAS theory and propounded by
Gardner and other PAS proponents. The best
cure is a clean one: Psychoanalyzing should be
prohibited; only identifiable behaviors should be
considered in assessing for alienation.

Remedies for confirmed alienation are limited
to healing the child’s relationship with the
estranged parent. Under this proposal, in the
rare cases where problematic alienation is found
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(again, after neglect, abuse, batterer-instigated
alienation, and other descructive behaviors are
ruled out), evaluators should not seek to undercut
the child’s relationship with the preferred parent,
but rather, to strengthen the child’s relationship
with the parent from whom s/he is estranged.
Thus, family therapy between the child and the
estranged parent, therapy for the child, and/

or therapy for the preferred parent, might be
appropriate. Orders to both parents to cease any
derogatory discussion of the other parent may
be appropriate. Forced change of custody is not
appropriate, unless the child’s relationship with
the estranged parent is sufficiently healed to
make the child comfortable with such a prospect
(Johnston, 2004b, 86-87).

Despite the problems in some of Johnston’s writings,
her research also confirms what many in the field
already knew: Children are resilient, and they

are not easily brainwashed into rejecting another
parent, at least not without active abuse, coercion
and terrorizing. Courts and evaluators should
operate from a healthy appreciation for the range

of imperfect parenting that children everywhere
survive, and for the strength of children’s hard-wired
love for both parents. They should ensure that safe
and loving relationships are made available and
invited to flourish, and should trust that children will
discern the truth about their loving parents so long
as they are able to experience them directly. This

is especially true given that courts’ over-reaction

to alleged alienation is resulting in widespread
disbelief of abuse claims, many of which are valid,
and subjection of children to the parents they fear,
who are in many cases their or their mothers’
abusers. The risks and harms to children from this
extreme reaction to alienation concerns — now being
scientifically documented — far outweigh the risks of
inaction, even when a child hates or fears a parent
for illegitimate reasons.

Author of this document:

Joan S. Meier, J.D.

The George Washington University Law School
jmeier@law.gwu.edu
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Endnotes

1. Gardner was “an unpaid volunteer” who taught at times
in the Columbia Medical School’s division of child and
adolescent psychiatry. The New York Times (June 14,
2003, correction), hitp://query.nytimes.com/gst/fullpage ht

ml?res=9F05SEODB1539F93AA35755C0A9659C8B63

2. Over time, Gardner expanded the theory to address any
case where a child has been “programmed” by one parent
to be “alienated from the other parent” — and even stated
that sexual abuse claims arise in only a minority of PAS
cases (Gardner, 2002, p. 106).

3. Gardner’s mental instability was tragically revealed
when he committed suicide in 2003 by stabbing himself to
death. The New York Times (June 14, 2003) hitp:/query.
nytimes.com/gst/fullpage.html?res=9F0SEODB 1539F93
AA35755C0A9659C8B63: http://en.wikipedia.org/wiki/
Richard_A._Gardner

4. One lawyer’s website says “PAS--sometimes called
Parental Alienation (PA)—is a disorder that arises primar-
ily in the context of child-custody disputes.” (The Custody
Center, n.d., line 1-2). Gardner himself acknowledged that
many evaluators use “parental alienation” in court to avoid
the evidentiary attacks that use of “PAS” would invite
(Gardner, 2002). In practice, then, it seems that many
practitioners conflate the two concepts.

5. One agency is known to treat Sunday nights as “custody
night” because of the bump up in hotline calls that are
received when children return from visits with their
noncustodial fathers. Child welfare agencies’ discounting
of child abuse claims in the context of custody litigation is
hard to find in written policy documents, but it is common
experience among litigants, lawyers, and child welfare
workers, that the credibility of such claims are discounted
and that investigations are often declined in deference to
the custody court.

6. This was true in one of the author’s cases: Oates v.
Oates, 2008 (documents on file with author). No matter
how many reports were made of the children’s abuse,

the child welfare agency consistently rebuffed them. Not
until after the litigation was it discovered that the custody
evaluator who had “diagnosed” PAS, was also a primary
advisor to the child welfare agency.

7. Surveys have indicated that appeals in domestic
violence cases are surprisingly successful: an unscientific
survey by this author of appeals in custody cases where
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domestic violence was alleged found that 2/3 of awards to
accused or adjudicated batterers were reversed on appeal
(Meier, 2003). This is a staggering reversal rate, given

the deference that appellate courts normally give to trial
courts in custody cases.

8. Access the “decision tree” in: Drozd, L.M. & Olesen,
N.W. (2004). Is it abuse, alienation, and /or estrangement?
A decision tree. Journal of Child Custody, 1(3), 65-

106. Available at: hip://wwi.drdrozd.com/articles/
DrozdOlesenJCC1(3)2004 .pdf
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Successful completion of an abuser intervention program does not substantially reduce the risk of re-
abuse. Special parenting programs for men who batter are growing in number but remain untested.

A high percentage of couples labeled “high conflict” are experiencing domestic violence, and thus
attempts to detect domestic violence within “high conflict” families are crucial. Unfortunately, domestic
violence is often not detected or not documented in custody/visitation proceedings.

Contrary to common belief; allegations of domestic violence are not generally more common in disputed
custody cases. When allegations are made, one study found that mothers are more likely to have their
abuse allegations substantiated than fathers.

Evaluators and judges may need more information on the continued safety risks to children from abusive
fathers, the likelihood of post-separation violence, risks of mediation, the inadmissibility of Parent
Alienation Syndrome, and the limitations of criminal justice and treatment interventions.

The past and potential behavior of men who batter means that awarding joint custody or sole custody to
them is rarely the best option for the safety and well-being of the children.

Visitation should be granted to the perpetrator only if adequate safety provisions for the child and adult
victim can be made. Orders of visitation can specify, among other things, the exchange of the child ina
protected setting, supervised visitation by a specific person or agency, and completion of an intervention
program for perpetrators.

Visitation should be suspended if there are repeated violations of the terms of visitation, the childis
severely distressed in response to visitation, or there are clear indications that the violent parent has
threatened to harm or flee with the child.

Some professional standards developed for supervised visitation/exchange programs contain a section
on domestic violence that requires policies and procedures designed to increase safety for domestic
abuse survivors and their children. In addition, the U.S. government is providing technical assistance to
increase the awareness of visitation/exchange programs and their community collaborators of the special
needs of battered women and their children.

In Brief: Child Custody and Visitation Decisions in Domestic Violence Cases (October 2007) www.vawnet.org
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In Brief:
Child Custody and Visitation Decisions in Domestic Violence Cases:
Legal Trends, Risk Factors, and Safety Concerns

Approximately half of all state laws make a presumption that it is harmful to the child and not in the best
interest of the child to be placed in sole custody or joint physical or legal custody with the perpetrator of
domestic violence. In the remaining states, domestic violence is merely one factor ina list of factors that
must be considered in custody and visitation decisions.

States have increasingly provided protections for battered women in the divorce process, for example
exempting them from mandated mediation, protecting them from charges of “child abandonment” if they
flee for safety without their children, and making it easier for them to relocate if they are in danger.
Despite a reasonable reluctance to co-parent out of fear of harm to themselves or their children,
battered women may end up being labeled “unfriendly,” thereby increasing the risk of losing their
children because there may be a “friendly parent” statute that favors the “cooperative” parent.

A recent trend is the use of “parenting coordinators™ or “special masters,” a mental health or legal
professional with mediation training who focuses on the children’s needs and helps the parents resolve
disputes. They can make decisions within the bounds of the court order but it is important that they have
training on domestic violence and realize when they need to act primarily as an enforcer of the court
order.

Another recent trend is the use of “virtual visitation.” Web cams and videoconferencing can supplement
face-to-face visits or replace face-to-face visits in more dangerous cases.

When parents believe the legal system has failed them, they sometimes form grassroots support and
advocacy groups. They may conduct court watches and help parents share common court experiences,
especially when they lose custody when trying to protect children and themselves from abuse.

Half the men who batter their wives also abuse their children, arate twice as high as that of battered
women.

Emotional abuse of children by men who batter almost always occurs because nearly all of these men
exposed their children to domestic violence, and such exposure often has traumatic and lasting effects.
Mothers may be unjustly blamed for harming their children through “failure to protect,” since mothers
are supposedly capable of protecting their children from the physical and emotional abuse of their
partners.

Parental separation does not prevent abuse to children or their mothers. Indeed, physical abuse,
harassment, and stalking of women continue at fairly high rates after separation and divorce and the risk
of homicide increases. Attempts to undermine the mothers’ authority and to disparage her in front ofthe
children also increase.

Men who batter often have chronic but well hidden psychological disorders and problems stemming
from childhood traumas that are often not apparent to evaluators and judges; on the other hand,
battered woman’s psychological problems, primarily depression and posttraumatic stress disorder,
appear to be reactions to the violence.

In Brief- Child Custody and Visitation Decisions in Domestic Violence Cases (October 2007) www.vawnet.org

*The production and dissemination of this publication was supported by Cooperative Agreement Number U1V/CCU324010-02 from
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Child Custody and Visitation Decisions in Domestic Violence Cases:
Legal Trends, Risk Factors, and Safety Concerns (Revised 2007)

Daniel G. Saunders, Ph.D.

In consultation with Karen Oehme

It may be hard to believe that an abusive
partner can ever make good on his threat to gain
custody of the children from his victim. Afterall, he
has a history of violent behavior and she almost
never does. Unfortunately, a surprising number of
battered women lose custody of their children (e.g.,
Saccuzzo & Johnson, 2004). This document
describes how this can happen through uninformed
and biased courts, court staff, evaluators, and
attorneys and how the very act of protecting ones’
children can lead to their loss. It also describes the
major legal and social trends surrounding custody
and visitation decisions and the social science
evidence supporting the need to consider domestic
violence in these decisions. It ends with some
recommendations for custody and visitation in
domestic violence cases.

Legal Trends

Over the past 200 years, the bases for child
custody decisions have changed considerably. The
patriarchal doctrine of fathers’ ownership of
children gave way in the 1920s and *30s to little
formal preference for one parent or the other to
obtain custody. When given such broad discretion,
judges tended to award custody to mothers,
especially of young children. The mother-child
bond during the early, “tender years” was
considered essential for children’s development. In
the 1970s, “the best interests of the children”
became the predominant guideline, although it
remains somewhat ambiguous (Fine & Fine, 1994).

It was presumably neutral regarding parental rights.
Little was known then about the negative impact of
domestic violence on women and children, and
domestic violence was not originally included in the
list of factors used to determine the child’s best
interest.

States more recently came to recognize that
domestic violence needs to be considered in custody
decisions (Dunford-Jackson, 2004; Cahn, 1991;
Hart, 1992; for legislative updates from 1995
through 2005, see NCJFCJ, http://www.ncjfcj.org/
content/blogcategory/256/302/). Every state now
lists domestic violence as a factor to be considered,
but does not necessarily give it special weight.
However, since the mid-1990s, states have
increasingly adopted the custody/visitation section of
the Model Code on Domestic and Family Violence
developed by the National Council of Juvenile and
Family Court Judges (NCJFCJ, 1994), increasing
from 10 states using the code in 1995 to 24 in 2006
(NCIJFC]J, 1995a; 2007). These statutes use the
model’s wording, or similar wording, that there is a
“rebuttable presumption that it is detrimental to the
child and not in the best interest of the child to be
placed in sole custody, joint legal custody, or joint
physical custody with the perpetrator of family
violence” (p. 33).! Although statutes have become
increasingly precise regarding definitions of domestic
violence, they may leave children vulnerable to
psychological abuse when it is not included in the
definition (Dunford-Jackson, 2004).

Statutes also address other issues about custody
and visitation, such as standards for supervised

Child Custody and Visitation Decisions in Domestic Violence Cases (October 2007)

Page 1 of 18

*The production and dissemination of this publication was supported by Cooperative Agreement Number U1V/CCU324010-02 from
the Centers for Disease Control and Prevention. lts contents are solely the responsibility of the authors and do not necessarily
represent the official views of the CDC, VAWnet, or the Pennsylvania Coalition Against Domestic Violence.




VAWNnet Applied Research Forum

visitation and similar safeguards (Girdner & Hoff,
1996; Hart, 1990; Jaffe, Lemon, & Poisson, 2003),
exempting battered women from mandated
mediation (Dunford-Jackson, 2004; Girdner,
1996),2 protecting battered women from charges of
“child abandonment” if they flee for safety without
their children (Cahn, 1991), and enabling a parent to
learn ifa person involvedina custody proceeding
has been charged with certain crimes (see
Pennsylvania’s Jen & Dave Program on the Web at
http://www.j endaveprogram.us/). Some recent
statutes make it easier for victims to relocate if
needed for safety reasons (Jaffe, et al., 2003;
NCJFCJ, 1995a; 1999; see Zorza, 2000).

Other legal protections are also available. For
example, in one state (Tennessee), if a parent alleges
that a child is exposed to domestic violence, such
allegations cannot be used against the parent
bringing the allegation (NCJFCJ, 2004). In another
state (Texas), a mediated agreement can be declined
by the court if domestic violence affected the
victim’s ability to make the agreement (NCJ FClJ,
2005). Some states (Massachusetts, Ohio) now
make the presumption that custody or visitation
should not be granted to anyone who is found guilty
of murdering the other parent (for a more complete
review of the above trends, including legal reforms in
Australia, Canada, and New Zealand, see Jaffe, et
al. 2003).

Unfortunately, courts and the mental health
professionals advising them (Johnson, Saccuzzo, &
Koen, 2005; Fields, in press) and lawyers (Fields,
2006) may pressure women to stay tied to their
abusers. In addition, “friendly parent” provisions in
statutes or policies create another factor for courts
to assess in custody decisions, favoring the parent
who will encourage frequent and continuing contact
with the other parent or foster a better relationship
between the child and the other parent (Zorza,
1992). Despite a reasonable reluctance to co-parent
out of fear of harm to themselves or their children,
battered women may end up being labeled
“unfriendly,” thereby increasing the risk of losing
their children (APA, 1996).

Along with legal changes, training and resource

manuals for judges and court managers are
available, including guidelines for selecting custody
evaluators and guardian ad litems (Dalton, Drozd, &
Wong, 2006; Maxwell & Oehme, 2001; Goelman,
Lehrman, & Valente, 1996; Lemon, J affe, & Ganley,
1995; NCJFCJ, 1995b; NCJFCJ, 2006; National
Center for State Courts, 1997). One benchbook
covers cultural considerations for diverse
populations (Ramos & Runner, 1999). A recent
trend is the use of “parenting coordinators” or
“special masters,” a mental health or legal
professional with mediation training who focuses on
the children’s needs and helps the parents resolve
disputes. With the approval of the parties and/or the
court, they can make decisions within the bounds of
the court order. The Association of Family and
Conciliation Courts provide guidelines for parenting
coordinators and a discussion of implementation
issues (AFCC, 2006; Coates, et al., 2004). The
guidelines require that parenting coordinators have
training on domestic violence and caution that “the
parenting coordinator’s role may be inappropriate
and potentially exploited by perpetrators of
domestic violence who have exhibited patterns of
violence, threat, intimidation, and coercive control
over their co-parent” (AFCC, 2006, p. 165). When
one parent seeks to maintain dominance over
another, the parenting coordinator may need to act
primarily as an enforcer of the court order.

Another legal trend is the ordering of “virtual
visitation” (Flango, 2003; Shefis, 2002). Web cams
and videoconferencing can supplement face-to-face
visits or replace face-to-face visits inmore
dangerous cases. Parents can read and play games
with their children and help them with homework.
The practice may loosen restrictions on parents
moving to different communities. In one court case,
the judge ordered each parent to purchase and
install computer equipment that would allow video-
conferencing (Flango, 2003). In 2004, Utah passed
alaw stating that virtual visitation should be
permitted and encouraged if available. In some
states, prisons provide virtual visitation services
(Pennsylvania Department of Corrections, http:/
www.cor.state.pa.us/dallas/ site/default.asp). Virtual
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visits are untested in domestic violence cases and
are likely to require the same type of monitoring that
occurs with telephone and in-person visits.

Despite the above trends for improved
protections, some parents and children believe the
legal system has failed them. They may form
grassroots support and advocacy groups, such as
networks in Arizona (http://www.azppn.com/) and
California (http:/www.protectiveparents.com/), that
conduct court watches and help parents share
common court experiences, especially when they
lose custody when trying to protect children and
themselves from abuse. The Courageous Kids
Network in California makes suggestions to other
children who are forced to live with an abuser or
molester when professionals do not believe them.
They describe themselves as “a growing group of
young people whose childhood was shattered by
biased and inhumane court rulings, which forced us
to live with our abusive parents while restricting or
sometimes completely eliminating contact with our
loving and protective parent. We know how horrible
itis to be forced into the arms of an abuser” (http:/
www.courageouskids.net/). Anational organization,
Kourts for Kids, works to better protect abused
children in the family courts by increasing awareness
and education for judges, attorneys, guardians ad
litem, social workers, officers of the law, legislators,
and advocates (http://www.kourtsforkids.org/
index.php?option=com_frontpage&ltemid=1). In
2007, 10 mothers and a victimized child (now an
adult) and national and state organizations filed suit
against the United States with the Inter-American
Commission on Human Rights. They claimed that
the human rights of abused mothers and children
were not protected because custody was awarded
to abusers and child molesters (Klein, 2007; Stop
Family Violence: http:/www.stopfamilyviolence.org/
ocean/host.php?folder=3).

In summary, courts in all states must now
consider domestic violence in custody and visitation
decisions, but only about half of them make it the
primary consideration. Legal innovations include
protections for survivors who need to relocate due
to safety concerns and exemptions from mandated

mediation. Many states still have “friendly parent”
statutes that do not recognize battered women’s
realistic reluctance to co-parent. Domestic violence
training materials and guidelines are increasingly
available for judges, court managers, custody
evaluators and parenting coordinators. Recent
trends include the use of “virtual visitation” and the
development of grass roots protective parent and
advocacy organizations.

Parent Most at Risk for Physically and
Emotionally Abusing the Children

Social science evidence can help establish which
parent is most at risk to harm their children. The
most convincing evidence that men who batter their
partners are also likely to batter their children comes
from a nationally representative survey (Straus,
1983). Half the men who battered their wives also
abused their children. Abuse was defined as
violence more severe than a slap or a spanking.
Battered women were half as likely as men to abuse
their children. Several non-representative surveys
show similar results (reviewed in Saunders, 1994,
and Edleson, 2001). When battered women are not
in a violent relationship, there is some evidence that
they are much less likely to direct anger toward their
children (Walker, 1984). As expected, time away
from the abuser seems to benefit battered mothers
and their children (Rossman, 2001).

Emotional abuse of children by men who batter
is even more likely than physical abuse because
nearly all of these men’s children are exposed to
domestic violence (Wolfe, Crooks, McIntyre-Smith,
& Jaffe, 2004). This exposure to domestic abuse by
their fathers often constitutes a severe form of child
abuse. The serious problems associated with
witnessing abuse are now clearly documented (e.g.,
Edleson, 1999; Graham-Bermann & Edleson,
2002; Kitzmann, Gaylord, Holt, & Kenny, 2003;
Wolfe, Crooks, McIntyre-Smith, & Jaffe, 2004).
These include short- and long-term negative
emotional and behavioral consequences for both
boys and girls. However, one must be cautious
about generalizing these findings to most or all
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children since many children find resources that
buffer the ill effects of the violence (Edleson, 2006).
Parents may not realize that their children can be
affected, even if they do not see the violence. For
example, children may be hiding in their bedrooms
listening to repeated threats, blows, and breaking
objects. They may be afraid their mother will be
injured or killed and in many cases they intervene
physically (Edleson, Mbilinyi, Beeman, &
Hagemeister, 2003). However, they may have other
reactions, such as divided loyalties toward their
parents, guilt about not being able to intervene
effectively, and anger at their mothers for not leaving
(Margolin, 1998; Saunders, 1994). If mothers
cannot find safety, their fears and depression may
reduce their ability to nurture and support their
children as they normally would (Jaffe & Crooks,
2005).

As a result of children’s exposure to domestic
violence, mothers may be unjustly blamed for
harming their children in cases where evaluators and
practitioners do not understand the dynamics of
abuse (Edleson, 1999). Cases are sometimes
labeled as a “failure to protect” since mothers are
supposedly capable of protecting their children from
the physical and emotional abuse of their partners
(Enos, 1996). Battered women may even face
criminal charges (Kaufman Kantor & Little, 2003;
Sierra, 1997) or removal of their children into foster
care (Edleson, Gassman-Pines, & Hill, 2006).
However, battered women’s actions usually come
from their desire to care for and protect their
children. They may not leave because of financial
needs, family pressures, believing the children need a
father, or the fear that he will make good on threats
to harm the children or gain custody (Hardesty &
Chung, 2006; Hardesty & Ganong, 2006). They
often leave the relationship when they recognize the
impact of violence on their children, only to return
when threatened with even greater violence or out of
economic necessity (Anderson & Saunders, 2003,
2007). Innovative programs have been developed to
address these concerns by helping to coordinate the
actions of child protection, domestic violence, and
family court systems. The “Greenbook Initiative”

sponsored by the federal government is a notable
example (Dunford-Jackson, 2004; for information
see: http://www.thegreenbook.info/). On a policy
level, a few states allow evidence to show that the
non-abusive spouse feared retaliation from her
partner and thus could not reasonably prevent abuse
to the child. However, most of these states impose
restrictions on how quickly the protective parent
must provide this evidence and how it must be done
(Jaffe, etal., 2003).

Factors Related to Risk to the Children

In a given custody case, a number of factors
may correctly or incorrectly be attributed to the risk
of child abuse and exposure to domestic violence.
Several of these factors — parental separation,
childhood victimization of the parents, the parents’
psychological characteristics, and abuser
interventions — are discussed next.

Parental Separation

Parental separation or divorce does not prevent
abuse to children or their mothers. On the contrary,
physical abuse, harassment, and stalking of women
continue at fairly high rates after separation and
divorce and sometimes only begin or greatly
escalate after separation (Hardesty & Chung,
2006). Homicidal threats, stalking, and harassment
affect as many as 25%-35% of survivors (e.g.,
Bachman & Saltzman, 1995; Leighton, 1989;
Thoennes & Tjaden, 2000). In addition, uptoa
fourth of battered women report that their ex-
partner threatened to hurt the children or kidnap
them (e.g., Liss & Stahly, 1993), and children may
witness violence more often after separation than
before (Hardesty & Chung, 2006). Separationisa
time of increased risk of homicide for battered
women (Saunders & Browne, 2000), and these
homicides sometimes occur in relation to custody
hearings and visitation exchanges.

Many abusers appear to use the legal system to
maintain contact and harass their ex-partners
(Bancroft & Silverman, 2002; Hardesty & Ganong,
2006), at times using extensive and lengthy litigation
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(Jaffe, et al., 2003). Children may also be harmed if
the abuser undermines their mothers’ authority,
disparages her character in front of the children, and
attempts to use the children to control the mother
(Bancroft & Silverman, 2004); this appears to occur
more often after separation by the most severe
abusers (Beeble, Bybee, & Sullivan, 2007).
Children are also likely to be exposed to renewed
violence if their fathers become involved with
another woman. Over half of men who batter go on
to abuse another woman (Wofford, Elliot, &
Menard, 1994). As a result, judges should not
necessarily consider the remarriage of the father as a
sign of stability and maturity.

Parents’ Characteristics

Evaluators may look to childhood risk factors of
each parent to assess their child abuse potential. The
link between being abused in childhood and
becoming a child abuser is not as strong as was
once thought, with about 30% of child abuse victims
becoming child abusers (Kaufman & Zigler, 1987).
Some evidence suggests that this link with child
abuse is stronger in men than in women (Miller &
Challas, 1981). Neither parent is likely to have
severe and chronic mental disorders (e.g.,
schizophrenia, or bipolar disorder) (Gleason, 1997,
Golding, 1999). Personality disorders, as distinct
from mental disorders, are much more likely to
appear on the psychological tests of the parents.
However, the parents’ personality traits and
psychological disorders are generally poor
predictors of child abuse (Wolfe, 1985). In addition,
great care must be taken when interpreting parents’
behaviors and psychological tests. Men who batter
often have the types of personality disorders—such
as anti-social, dependent, and narcissistic
(Holtzworth-Munroe, Meehan, Herron, Rehman, &
Stuart, 2000)—that may keep childhood traumas
and other problems hidden from evaluators and
judges.

To the extent that psychological disorders
continue to be used to describe battered women,
they can be placed at a serious disadvantage.
Compared with the chronic problems of her partner,

a battered woman’s psychological problems,
primarily depression and posttraumatic stress
disorder, appear to be reactions to the violence.
These problems seem to decrease as victims
become safer (Erickson, 2006). Many battered
women may seem very unstable, nervous, and angry
(APA, 1996; Erickson, 2006; Crites & Coker,
1988). Others may speak with a flat affect and
appear indifferent to the violence they describe
(Meier, 1993). These women probably suffer from
the numbing symptoms of traumatic stress. The
psychological test scores of some battered women
may appear to indicate severe personality disorders
and mental illness. However, their behaviors and test
scores must be interpreted in the context of the
traumas they faced or continue to face (Dalton,
Drozd, & Wong, 2006; Dutton, 1992; Rosewater,
1987). For example, psychological test findings of
borderline and paranoid traits can be misleading
when the impact of domestic violence is not
considered (Erickson, 2006). The psychological
tactics used by abusers parallel those used against
prisoners of war (Golding, 1999) and include threats
of violence, forced isolation, degradation, attempts
to distort reality, and methods to increase
psychological dependence (Stark, 2007). Severe
depression and traumatic stress symptoms are the
likely results (Golding, 1999). When women fear
losing custody of children to an abusive partner, the
stress can be overwhelming (Erickson, 2006;
Bancroft & Silverman, 2004).

Interventions for the Abuser

Although there are numerous treatment
programs around the country for abusive partners
and parents, successful completion of a batterer
intervention program does not mean that the risks of
child and woman abuse are eliminated. The
evaluation of programs for men who batter is in its
infancy, including programs for men of color
(Gondolf; in press; Saunders & Hammill, 2003). A
substantial proportion of women (35% on average
across a number of studies) report that physical
abuse by their partners recurs within 6-12 months
after treatment and psychological abuse often
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remains at high levels. In controlled studies, the
recidivism rates average only 5% lower for the
“treated”” groups than the control groups (Babcock,
Green, & Robie, 2004). These results are less
optimistic than those implied in the section of the
Model State Statute on Domestic and Family
Violence (NCJFCJ, 1994) that recommends the
successful completion of abuser treatment as a
condition for visitation.

Only two studies of programs for men who
batter investigated the reduction of actual or
potential violence toward the children (Myers, 1984;
Stacey & Shupe, 1984). Both of these studies
showed promising results but did not specifically
focus on parenting issues. Special parenting
programs for men who batter have developed in
recent years, either as modules within existing
intervention programs or as stand-alone programs
(Edleson, Mbilinyi, & Shetty, 2003; Edleson &
Williams, 2007).

In summary, contrary to what one would expect,
separation is a time of increased risk of violence,
abusers’ chronic problems may not be apparent, and
the trauma from violence and continuing, intense
fears may make battered women appear “crazy.”
Furthermore, successful completion of an abuser
intervention program does substantially reduce the
risk of re-abuse on average.

Factors that Compromise Safety of Children
and Survivors

Negative outcomes for domestic violence
victims and their children include (1) dangerous
offenders in contact with ex-partners and children
due to unsupervised or poorly supervised visitation;
(2) sole or joint custody of children awardedtoa
violent parent, rather than a non-violent one; and(3)
urging or mandating mediation that compromises
victims’ rights or places them in more danger. Such
negative outcomes are likely to be compounded for
women of color, lesbian mothers, survivors whose
English is not proficient, and/or immigrant women
with little or no knowledge of the U.S. legal system
(Barnsley, Goldsmith, Taylor, 1996; Ramos &
Runner, 1999).

Joint custody can be quite beneficial for children
of non-violent, low-conflict couples.* However, joint
custody—in particular, joint physical custody or
“shared parenting”—can obviously increase the
opportunities for abusers to maintain control and to
continue or to escalate abuse toward both women
and children. Enthusiasm for joint custody” in the
early 1980s was fueled by studies of couples who
were highly motivated to “make it work” (Johnston,
1995). This enthusiasm has waned in recent years,
in part because of social science findings. Solid
evidence about the impact of divorce and custody
arrangements is difficult to find because most data
are gathered at one point in time, and thus
statements about cause and effect are not possible
(e.g., Bender, 1994). There is increasing evidence,
however, that children of divorce have more
problems because of the conflict between the
parents before the divorce and not because of the
divorce itself (e.g., Kelly, 1993). Johnston (1995)
concluded from her review of research that “highly
conflictual parents” (not necessarily violent) had a
poor prognosis for becoming cooperative parents.
In a study by Kelly (1993), more frequent
transitions between high-conflict parents were
related to more emotional and behavioral problems
of the children. If exposure to “high conflict” parents
is damaging to children, then they are even more
likely to be damaged by exposure to domestic
violence. We now have evidence that a high
percentage of couples labeled “high conflict” are
experiencing domestic violence, and thus attempts t0
detect domestic violence within “high conflict”
families are crucial (for further review, see Jaffe &
Crooks, 2007).

In general, domestic violence is often not
detected or not documented in custody/visitation
proceedings (Johnson, Saccuzzo & Koen, 2005;
Kernic, Monary-Ersdorff, Koepsell, & Holt,
2005). In one study that interviewed survivors with
documented abuse, there were frequent failures to
consider documentation of domestic abuse and/or
child abuse in the custody decision; unsupervised
visitation or custody was often recommended or
granted to men who used violence against their
partners and/or children (Silverman, Mesh,
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Cuthbert, Slote, & Bancroft, 2004). One study
found that battered and non-battered women were
equally likely to be awarded custody; inaddition,
offenders were just as likely as non-offenders to be
ordered to supervised visits (Kernic, etal., 2005).
Similarly, in a random sample of court cases, only
minor differences existed between the custody
evaluation process and custody recommendations
for domestic violence versus non-domestic violence
cases (Logan, Walker, Jordan, & Horvath, 2002).
Most fathers with protection orders against them
were not awarded custody (Rosen & O’Sullivan,
2005); however, this was not the case when mothers
withdrew their petitions, which may have been from
pressure from their abusers. Mediators in one study
were about equally likely to recommend joint legal
and physical custody for both domestic violence and
non-domestic violence cases; rates of supervised
and unsupervised visitation also did not differ
between violent and non-violent cases (Johnson et
al., 2005). Similarly, O’ Sullivan and her colleagues
report two studies showing thata history of
domestic violence has little impact on courts’
decisions regarding visitation (O’ Sullivan, 2000;
O’Sullivan, King, Levin-Russell, & Horowitz,
2006). (For further review, see Jaffe & Crooks,
2007.)

A number of reports from state and local
commissions on gender bias in the courts have
documented negative outcomes. For example,
negative stereotypes about women, especially about
their credibility, seem to encourage judges to
disbelieve women’s allegations about child abuse
(Danforth & Welling, 1996; Meier, 2003; Zorza,
1996). A lack of understanding about domestic
violence leads to accusations of lying, blaming the
victim for the violence, and trivializing the violence
(e.g., Abrams & Greaney, 1989). When the abuse is
properly taken into account, court decisions that
awarded abusive fathers custody are often reversed
on appeal (Meier, 2003). Research evidence is now
growing that allegations of domestic violence are
generally not more common in disputed custody
cases; and one study shows that mothers are more
likely to have their abuse allegations substantiated

than fathers (Johnston, Lee, Oleson, & Walters,
2005).

The influence of fathers’ rights groups on
evaluators and judges is unknown, but some groups
tend to lobby for the presumption of joint custody
and co-parenting and doubt the validity of domestic
violence allegations (Williams, Boggess, & Carter,
2004). For example, the National Fathers’
Resource Center and Fathers for Equal Rights
“demands that society acknowledge that false claims
of Domestic Violence” are used to “gain unfair
advantage in custody and divorce cases” (N FRC,
2007). They state, “Fathers’ organizations now
estimate that up to 80% of domestic violence
allegations against men are false allegations.”
Consistent with what might be expected from the
gender bias reports, female judges in one study
showed more knowledge of domestic violence and
greater support for victim protections (Morrill, Dai,
Dunn, Sung, & Smith, 2005). Women of color and
immigrant women can expect to be placedin
“double jeopardy,” as many states report racial and
ethnic bias in the courts, in addition to gender bias
(Ramos & Runner, 1999).

Research is also illuminating the negative impact
of “friendly parent” provisions. Zorza (1996; in
press) notes that “friendly parent” statutes and
policies work against battered women because any
concerns they voice about father-child contact or
safety for themselves are usually interpreted as a
lack of cooperation and thus the father is more likely
to gain custody. A woman might refuse to give her
address or consent to unsupervised visitation (APA,
1996). Parents who raise concerns about child
sexual abuse can be severely sanctioned for doing
s0. The sanctions include loss of custody to the
alleged offender, restricted visitation, and being told
not to report further abuse or take the childtoa
therapist (Faller & DeVoe, 1995; Neustein &
Goetting, 1999; Neustein & Lesher, 2005). Evenin
jurisdictions with a presumption that custody should
be awarded to the non-abusive parent, a “friendly
parent” provision tends to override this presumption
(Morrill, et al., 2005). At least 32 states have
statutes with “friendly parent” provisions (Zorza, in
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press). “Unfriendly behaviors™ generally include only
those of the custodial parents and not behaviors of
noncustodial parents, like nonpayment of child
support (Zorza, in press).

The beliefs and training of custody evaluators
and judges in relation to outcomes have received
very little attention. Evaluators and judges may need
more information on the continued safety risks to
children from abusive fathers, the likelihood of post-
separation violence, risks of mediation, the
inadmissibility of Parent Alienation Syndrome
(Dalton, Drozd, & Wong, 2006), false allegations,
and the limits of criminal justice and treatment
interventions (Jaffe, Lemon, & Poisson, 2003;
Saunders, 1994). Ackerman and Ackerman (1996)
found that psychologists who conducted child
custody evaluations did not consider domestic
violence to be a major factor in making a
recommendation. However, three-fourths of them
recommended against sole or joint custody toa
parent who “alienates the child from the other parent
by negatively interpreting the other parent’s
behavior.” In a more recent study of evaluators, Bow
and Boxer (2003) found that many sources of
information were used in evaluations, but evaluators
did not tend to use domestic violence screening
instruments — only 30% administered specialized
questionnaires, instruments, or tests pertaining to
domestic violence. When domestic violence was
detected, it weighed heavily in their
recommendations. In one study of judges, those with
domestic violence education and more knowledge of
domestic violence were more likely to grant sole
custody to abused mothers (Morrill, et al., 2005).
Some states require initial and/or continuing domestic
violence education for judges,’ custody evaluators,
and mediators, which is essential to close the gap
between professional standards and their
implementation (Jaffe & Crooks, 2005).

Recommendations for Custody and Visitation
Some recommendations can be made based on

practice experience and the growing body of
research reviewed above. The past and potential

behavior of men who batter means that joint custody
or sole custody to him is rarely the best option for
the safety and well-being of the children. In addition
to their propensity for continued violence toward
children and adult partners, these men are likely to
abuse alcohol (Bennett & Williams, 2003), be poor
role models (Jaffe, Lemon, & Poisson, 2003), and
communicate in a hostile, manipulative manner
(Holtzworth-Munroe, et al., 2000). As noted earlier,
the Model Code State Statute of the National
Council of Juvenile and Family Court Judges states
that there should be a presumption that it is
detrimental to the child to be placed in sole or joint
custody with a perpetrator of family violence
(NCJFC]J, 1994). The model statute emphasizes
that the safety and well-being of the child and the
parent-survivor must be primary. In addition, states
should repeal friendly parent provisions or, ata
minimum, say that they have no weight in cases
where domestic or family violence has occurred.

The perpetrator’s history of causing fear and
physical harm, as well as the potential for future
harm to the mother or child, should be considered.
A parent’s relocation in an attempt to escape
violence should not be used as a factor to determine
custody. Courts sometimes label battered women as
“jmpulsive” or “uncooperative” if they leave
suddenly to find safety in another city or state. The
model statute specifies that it is in the best interest of
the child to reside with the non-violent parent and
that this parent should be able to choose the location
of the residence, even if it is in another state. The
non-custodial parent may also be denied access to
the child’s medical and educational records if such
information could be used to locate the custodial
parent.

The model statute (NCJFCJ, 1994) states that
visitation should be granted to the perpetrator only if
adequate safety provisions for the child and adult
victim can be made. Orders of visitation can specify,
among other things, the exchange of the childina
protected setting, supervised visitation by a specific
person or agency, completion by the perpetrator of
a program of intervention for perpetrators, and no
overnight visitation (NCJFCJ, 1994). If the court
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allows a family member to supervise the visitation,
the court must set the conditions to be followed
during visitation (O’Sullivan, et al., 2006). For
example, an order might specify that the father not
use alcohol prior to or during a visit and that the
child be allowed to call the mother at any time (see
Bancroft & Silverman, 2002, for a description of
different levels of supervision).

Unsupervised visitation should be allowed only
after the abuser completes a specialized program for
men who batter (APA, 1996) and does not threaten
or become violent for a substantial period of time.
Practitioners need to be aware of the strong
likelihood that men who batter will become violent in
a new relationship and that they often use non-
violent tactics that can harm the children. Visitation
should be suspended if there are repeated violations
of the terms of visitation, the child is severely
distressed in response to visitation, or there are clear
indications that the violent parent has threatened to
harm or flee with the child. Even with unsupervised
visitation, it is best to have telephone contact
between parents only at scheduled times, to maintain
restraining orders to keep the offender away from
the victim, and to transfer the child in a neutral, safe
place with the help of a third party (Johnston, 1992).
Hart (1990) describes a number of safety planning
strategies that can be taught to children in these
situations.

In response to the need for safe visitation,
supervised visitation and exchange programs are
expanding rapidly across North America. Many
programs follow the standards of the Supervised
Visitation Network, an international organization.
The standards include a special section on domestic
violence that requires policies and procedures
designed to increase safety for domestic abuse
survivors and their children (http://
www.svnetwork.net/Standards.html). In addition, a
number of authors and programs have described the
special features needed at these programs to
increase the safety of domestic abuse survivors,
including heightened security, staff knowledge of
domestic violence, and special court reviews
(Maxwell & Oehme, 2001; Sheeran & Hampton,

1999). Close coordination with family courts,
lethality assessment prior to referral, and recognition
of common abuser behaviors are some of the
ingredients needed for effective operation of these
programs (Maxwell & Oehme, 2001). Programs
also need to be aware of the risks of keeping
detailed intake, observation, and other records
because currently they cannot be kept confidential in
family court proceedings (Stern & Oehme, 2002,
2007). The evaluation of visitation programs has
occurred only on a small scale thus far (e.g., Tutty,
Weaver-Dunlop, Barlow, & Jesso, 2006). Finding
promising practices is complicated by the growing
recognition that not all men who batter are alike and
that interventions need to be tailored to different
types of abusers, with variations occurring by levels
of dangerousness and the motivation to control. A
“think tank™ of advocates and legal and mental
health professionals met in 2007 to explore the
implications of such differences for custody and
visitation decisions (Dunford-Jackson & Salem,
2007).

In 2003 the Office on Violence Against Women
ofthe U.S. Department of Justice began the Safe
Havens program in order to increase awareness of
visitation/exchange programs and their community
collaborators of the special needs of domestic
violence cases. “Safety audit” reports from four
demonstration sites are available, covering the role
of visitation/exchange centers in domestic violence
cases, how to increase culturally sensitive practices,
centers’ relationships with courts, and many other
topics related to the infusion of domestic violence
knowledge and awareness into programming (http:/
www.usdoj.gov/ovw/safehavens.htm).

Finally, termination of access needs to be
considered more seriously than in the past. Those
with a history of severe abuse and who have
engaged in high levels of antisocial behavior may
never be able to provide the safety and nurturing
that their children need (Jaffe & Crooks, 2005;
Stover, Van Horn, Turner, Cooper, & Lieberman,
2003).

In conclusion, although there is a need for much
more practice experience and research, our current
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knowledge of risk factors for continued abuse of
women and children means that decision-makers
must exercise great caution in awarding custody or
visitation to perpetrators of domestic violence. If
visitation is granted, coordination with the courts,
careful safety planning, and specific conditions
attached to the court order are crucial for lowering
the risk of harm to children and their mothers.
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Endnotes

I A few states set specific standards for meeting the
definition of “domestic violence”; for example, “con-
viction of domestic abuse” and “convicted of a felony
of the third degree or higher involving domestic vio-
lence.”

2 The term “mediation” can cover many different prac-
tices and is not easily defined. Although manyre gard
it as always unsafe for battered women, this view is
notuniversally held, especially if risk assessment isdone
properly (e.g., Ellis & Stuckless, 2006).

3 Recently, however, concemns have been raised about
how well joint custody works in general (e.g.,
Wallerstein, 2000).

4 Generally, joint physical custody is being referred to
here rather than joint legal custody. There is trend
toward the term “shared parental rights” instead of
“joint custody.”

5 As of October 2006, 18 states required education
on domestic violence for judges (from a document
obtained from the National Council of Juvenile and
Family Court Judges: “State Legislation: Mandatory
Domestic Violence Training for Judges”).
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Resources for Battered Mothers

Helping Children Thrive: Information for
Mothers who Have Left Abusive
Relationships, 2004

by Linda Baker & Alison Cunningham

Centre for Children & Families in the Justice
System

London Family Court Clinic

254 Pall Mall St., Suite 200

London, Ontario N6A 5P6 Canada
http://www.lfcc.on.ca/index.htm

When Dad Hurts Mom: Helping Your

Children Heal the Wounds of Witnessing
Abuse, 2004

by Lundy Bancroft

New York, NY: G.P. Putnam’s Sons

Little Eyes, Little Ears: How Violence
Against a Mother Shapes Children as They
Grow, 2007

by Alison Cunningham & Linda Baker

Centre for Children & Families in the Justice
System

London Family Court Clinic

254 Pall Mall St., Suite 200

London, Ontario N6A 5P6 Canada
http://www.1fcc.on.ca/index.htm

Supervised Visitation: Information for
Mothers, 2007

Family Violence Prevention Fund

383 Rhode Island St. Suite #304

San Francisco, CA 94103-5133
http://fvpfstore.stores.yahoo.net/supervised-
visitation-information-for-mothers.html

Managing Your Divorce: A Guide for
Battered Women, 1998

National Council of Juvenile and Family Court
Judges

P.O. Box 8970

Reno, NV 89507
http://www.ncjfcj.org/images/stories/dept/fvd/
pdf/managing_divorce.pdf

Child Custody and Visitation Decisions in Domestic Violence Cases (October 2007)
VAWnet: The National Online Resource Center on Violence Against Women

Page 18 of 18
www.vawnet.org



(- ipw

Lundy Bancroft
Copyright 2002

(from Court Review, Vol. 36, No. 2, 44-49)

THE PARENTING OF MEN WHO BATTER

It's Saturday morning in the Franklin home. Breakfast is rushed because Marty, who is 12 years
old, and his sister Rhonda, 9, have early soccer games. Their mother Donna is scurrying around while her
husband Troy eats and reads the morning paper. Marty grumbles to his mother, "Ma, hurry up! 1 told you
last week, the coach picks the starting players 20 minutes before game time."

His mother snaps back, "If you had washed your uniform last night like I asked you to, we wouldn't
be in such a hurry." Rhonda pipes in, "I did mine."

Marty shoots his sister a dirty look and says, "Oh, I guess 1 just can't compete with goody two-shoes
here. Hey, maybe my soccer suit is dirty, but at least I don't get the Bitch of the Year Award."”

Donna reacts sternly, saying, "Don't talk that way to your sister, young man!" Troy now glances up
Jrom his paper, annoyed. "How the hell do you expect Marty to react? If he's not absolutely perfect, both of
you are all over him."

"Never mind, Dad," Marty breaks in flippantly, "I'm used to it. If one of them isn't bitching at me,
it's the other."”

Donna's blood begins to boil as Troy returns to reading. "Your son just called me a bitch. You're
his father - you have nothing to say about it??" Troy half rises out of his seat. "Yeah, I do have something to
say. If you would conduct yourself like an adult, instead of getting all hysterical, things wouldn't get like this
with the children. Don't be so damn sensitive. Marty didn't call you a bitch, he said you bitch at him, which
is true. You do."

Marty laughs. Rhonda does too, then immediately feels ashamed towards her mother and turns red
in the face. Their mother yells loudly at Troy, "It's not me! You're the problem here, you're just encouraging
his bad attitude!"

Ti rc;y pounces out of his seat yelling back, "That's enough out of you, you goddamned bitch!," and
hurls his newspaper to the floor. He shoves Donna hard towards the kitchen door so that she stumbles and

Jalls. "Get the hell out of here, right now," he screams, "or you'll be sorry!" Donna bursts into tears and

runs up to the bedroom. Marty and Rhonda are left trembling, although Marty forces a smile and mumbles

to Rhonda, "What the hell does Mom expect?"
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[The above scenario is a fictional account, incorporating dynamics from a number of my cases.]

The published research on children's exposure to domestic violence focuses largely on two aspects
of their experience: The trauma of witnessing physical assaults against their mother, and the tension
produced by living with a high level of conflict between their parents (e.g. Rossman, Hughes, & Rosenberg,
2000). As important as these factors are, they are in fact only one aspect of many complex problems that
typically pervade the children's daily life. The bulk of these difficulties have their roots in the fact that the
children are living with a batterer present in their home. The parenting characteristics commonly observed
in batterers have implications for the children's emotional and physical well-being, their relationships with
their mothers and siblings, and the development of their belief systems. All of these issues need to be
examined in making determinations regarding custody and visitation in cases involving histories of domestic

violence.

The Batterer Profile: Implications for Children

Batterers have been established to have a profile that distinguishes them from non-battering men.
Each of these identified characteristics can have an impact on children's experience and development. Some
of the critical areas that court personnel should be aware of include:

Control: Coerciveness is widely recognized as a central quality of battering men (Lloyd & Emery,
2000). It is commonly true that one of the spheres of the battered woman's life that is subject to heavy
control by the batterer is her parenting. In some cases this control begins even before the children are born,
through such behaviors as the batterer refusing to use birth control, requiring or forbidding the woman to
terminate a pregnancy, or causing her pregnancy through a sexual assault. (Some history of intimate partner
rape is present in 25-40% of domestic violence cases, and statistics that include other kinds of sexual assault
to battered women are even higher; see review in Mahoney & Williams, 1998.) Once children are born, the
batterer may overrule the mother's parenting decisions, and he may enforce his will by verbally abusing the
mother or physically assaulting her when he is angry about the children's behavior or when she does not
cede to his parenting directives (Ptacek, 1997), as we see with Troy in our opening scenario. It is
predictable, therefore, that battered women would be far more likely than other women to feel that they have
to alter their parenting styles when their partners are present, and researchers have found that this is in fact
the case (Holden & Ritchie, 1991). Thus children are being raised in a context where their mother cannot
safely use her best judgment about how to care for them.

Entitlement: Batterers have been demonstrated to have much higher rates than other men of
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believing that they are entitled to use violence towards female partners when they deem it to be necessary
(Silverman & Williamson, 1997), and to take and overall stance in the relationship of claiming a superior
status and expecting catering and deference (Adams, 1991; Edleson & Tolman, 1992). Troy exhibits his
entitlement and sense of superiority by, for example, contributing nothing to the work of a very busy
morning and actively encouraging his son's negative attitudes towards females.

Clinical observation indicates that the higher a batterer's level of entitlement, the more likely he is
to chronically behave in selfish and self-centered ways. He may, for example, become irate or violent when
he feels that his partner is paying more attention to the children than to him, which can make it difficult for
the mother to properly meet the children's physical and emotional needs. Similarly, he may treat the mother
like a servant in front of the children, so that they learn to disrespect her and treat her in a similar fashion. In
addition, many batterers cause role-reversal occur in their relationships with their children, where the
children are made to feel responsible to take care of the battering parent and meet his needs. This can create
a burden of parentification for the children, in addition to making them more vulnerable to sexual abuse.

Manipulation: It is common for a batterer to be manipulative of family members, using such tactics
as dishonesty, false promises, and the sowing of divisions to increase his power and escape accountability
(Bancroft & Silverman, 2002). Batterers tend, for example, to cultivate a public image of generosity and
kindness. When children observe the batterer's popularity in the community, they can become more likely to
blame their mother or themselves for the abuse in the home, since other people do not seem to believe that
their father has a problem. Manipulation may also involve lying to the children, or drawing them in as
agents of the abuse, as exhibited by Troy when he get his children to laugh at inappropriate jokes about their
mother. Children who are traumatized by exposure to violent acts can safely be assumed to be at greater risk
of being psychologically harmed by such manipulation than children who are less emotionally vulnerable.

Possessiveness: It is common for men who batter to perceive their partners as owned objects
(Adams, 1991), and this outlook extends to their children in many cases. Many clients of mine have, for
example, defended their physical or sexual abuse of the children by insisting that it is their paternal
prerogative to treat their children as they see fit. Batterers' possessiveness towards both partners and
children can have important post-separation implications; for example, batterers have been found to seek
custody at higher rates than non-battering fathers do (APA, 1996), to be at their greatest risk of committing
homicide of women or children during and after the break-up of a relationship (Langford, Isaac, & Kabat,
1999; Websdale, 1999). Parents who perceive children as possessions have been observed to have high rates
of child abuse in general (Ayoub, Grace, Paradise, & Newberger, 1991), and the link between such attitudes
and incest perpetration is widely noted (e.g. Leberg, 1997; Hanson, Gizzarelli, & Scott, 1994; Salter, 1988).
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This is a brief and partial review of the batterer profile. Each of the characteristics commonly found
in batterers, including denial and minimization about their abusive and violence actions, battering in
multiple relationships, and high level of resistance to change, can have an important impact on children who
are exposed to them. (These issues, and several related ones, are discussed in greater detail in Bancroft &

Silverman, 2002).

Risk of Child Abuse

The various published studies of physical abuse of children by batterers indicate that roughly half of
batterers repeatedly assault children in the home, a rate about 700% that of non-battering men (e.g. Bowker,
Arbitell, & McFerron, 1988; Straus, 1990; Suh & Abel, 1990; and other studies). An equally substantial
body of research finds batterers four or more times more likely than other men to sexually abuse their
children or step-children, with exposure to domestic violence one of the top risk factors for incest
victimization (e.g. McCloskey, Figueredo, & Koss, 1995; Paveza, 1988; Sirles & Franke, 1989; and several
other studies) . The literature on incest perpetrators describes a profile that is compatible with battering,
including a high level of control, entitlement, and manipulativeness, and a tendency to view children as
owned objects (e.g. Leberg, 1997; Salter, 1995).

No evidence currently exists to suggest that the risk of child abuse by a batterer declines post-
separation, and in fact there is considerable reason to believe that such risk may increase. Batterers tend to
be enraged and retaliatory for an extended period after a relationship ends, contributing to volatility in their
behavior, and they sometimes increase their targeting of the children as a way to frighten or upset the
mother because the separation is causes a loss of access to avenues to abuse the mother directly (Bancroft &
Silverman, 2002). The risk to children may also be augmented by the fact that the battered mother is no
longer able to monitor the batterer's treatment of the children during his times of contact with them.
Clinicians sometimes observe that courts are reluctant to believe reports from battered women regarding
mistreatment of their children during court-ordered visitation, which can sometimes leave children

vulnerable to ongoing abuse by the batterer.

The Batterer's Parenting Style

Apart from the risk of overt child abuse, batterers often tend toward authoritarian, neglectful, and
verbally abusive approaches to child-rearing (Margolin, John, Ghosh, and Gordis, 1996). The effects on the
children of these parenting weaknesses may be intensified by their prior traumatic experience of witnessing

violence. For example, children whose battering fathers yell or bark orders at them appear to be more
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shaken by these experiences than children who have not been exposed to violence, as they are aware of his
capacity for physical assault whether or not he has ever assaulted them directly. My colleagues and I also
often observe that a batterer's authoritarian or intimidating behaviors in the children's presence, or towards
them directly, can cause traumatic memories to be reawakened in them, with resultant increase in their
symptoms and interference in their social and intellectual development. Batterers have also been observed to
exhibit neglectful parenting, including unsafe levels of supervision, manipulativeness (Bancroft &
Silverman, 2002). Additional crucial problems in the parenting of men who batter include the use of the
children as weapons against the mother and the undermining of the mother's authority, which are discussed

further below, with important post-separation implications.

The Batterer as Role-Model

Boys who are exposed to domestic violence show dramatically elevated rates of battering their own
partners as adolescents or adults (Silverman & Williamson, 1997), and research suggests that this
connection is a product largely of the values and attitudes that boys learn from witnessing battering behavior
(Markowitz, 2001; Silverman & Williamson, 1997). Daughters of battered women show increased difficulty
in escaping partner abuse in their adult relationships (Doyne et al., 1999). Both boys and girls have been
observed to accept various aspects of the batterer's belief-system (Hurley & Jaffe, 1990), including the view
that victims of violence are to blame, that women exaggerate hysterically when they report abuse, that males
are superior to females, and that the use of violence against women by men is justifiable (Bancroft &
Silverman, 2002). Donna and Troy's son Marty exhibits, for example, his absorption of his father's negative
and degrading attitudes towards females, which he acts out towards his sister Rhonda and towards his
mother.

The destructive influence that batterers can have on children's belief-systems, and therefore on their
future behavior, has not received adequate attention in most professional publications, and appears to be
largely overlooked in crafting custody and visitation determinations. It should be further noted that children
who are traumatized may be particularly easy to influence, due to their elevated needs for belonging,
security, and self-esteem, and therefore decisions to place children in unsupervised contact with a batterer

should be made with great care.

Undermining of the Mother's Authority
Battering is inherently destructive to maternal authority. As we saw with Troy in the opening

scenario, the batterer's behavior provides a model for children of contemptuous and aggressive behavior
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towards their mother. The predictable result, confirmed by many studies, is that children of battered women
have increased rates of violence and disobedience towards their mothers (Jaffe & Geffner, 1998). These
inherent effects are aggravated in many cases by the batterer's deliberate weakening of the mother's ability to
set limits, which may be accompanied by violence towards her regarding issues about the children (Ptacek,
1997). We saw Troy, for example, give explicit approval to his son's disrespectful language towards Donna.
Troy is able in this way to enhance his own power in the family and ensure that his wife will appear to be an
ineffective or volatile parent. Troy then goes on to assault Donna to retaliate against her for her efforts to

stand up for herself and for her daughter.

Impact on Family Dynamics

Many other behaviors that are commonly observed in batterers can distort family functioning. Some
common examples include:

Interfering with a mother's parenting. Partners of my battering clients make frequent reports of
being prevented from picking up a crying infant or from assisting a frightened or injured child, of being
barred from providing other basic physical or emotional care, and even of being forbidden to take children
to medical appointments. Interference of this kind can cause the children to perceive their mother as
uncaring or unreliable, feelings which the batterer may reinforce by verbally conditioning the children
through statements such as, "Your mother doesn't love you," or, "Mommy only cares about herself." The
trauma caused to the mother by domestic violence can also sometimes make it more difficult to be fully
present and attentive for her children (review in Levendosky & Graham-Bermann, 2000), which ironically
the batterer may then use to his advantage in a custody or visitation dispute.

Sowing divisions with the family: In our opening scenario, Troy uses favoritism to build a special
relationship with one of his children (Marty), demonstrating a dynamic that occurs frequently in the
parenting of men who batter. As other researchers have noted, the favored child is particularly likely to be a
boy, and the batterer may bond with him partly through encouraging a sense of superiority to females
(Johnston & Campbell, 1993).' Batterers may also sow divisions through deliberate creating or feeding of
familial tensions. These behaviors are a likely factor in the high rate of intersibling conflict, including
violence, observed in families exposed to battering behavior (Hurley & Jaffe, 1990). Descriptions of

division-sowing behaviors in incest perpetrators (Leberg, 1997) are remarkably similar to clinical

! Although Johnston and Campbell make observations that are very similar to mine regarding family functioning in
domestic violence cases, they reach almost opposite conclusions, greatly minimizing the risk to children from
unsupervised contact with most batterers. For a detailed critique of their formulations, see Bancroft & Silverman, 2002.
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observations of these behaviors in men who batter (Bancroft & Silverman, 2002).

Use of the children as weapons: Many batterers use children as a vehicle to harm or control the
mother (Erickson & Henderson, 1998), through such tactics as destroying the children's belongings to
punish the mother, requiring the children to monitor and report on their mother's activities, or threatening to
kidnap or take custody of the children if the mother attempts to end the relationship. These behaviors draw
the children into the abuser's behavior pattern. Post-separation, many batterers use unsupervised visitation as
an opportunity to abuse the mother through the children by alienating them from the mother, encouraging
them to behave in destructive or defiant ways when they return home, or by returning them dirty, unfed, or
sleep-deprived from visitation (Bancroft & Silverman, 2002). This important dynamics rarely appears to be
taken into account in crafting custody and visitation plans.

Retaliation for the mother's efforts to protect the children: A mother may find that she is assaulted
or intimidated if she attempts to prevent the batterer from mistreating the children, or may find that he harms
the children more seriously to punish her for standing up for them, and therefore may be forced over time to
stop intervening on her children's behalf (e.g. see the extended case description in Jones, 1994). In our
opening scenario, Troy's assault on Donna was a direct result of her efforts to protect her daughter from
psychological harm, and may have the effect of intimidating her the next time she would like to protect her
children from him. This dynamic can lead children to believe that their mother doesn't care about the ways
in which the batterer is hurting them because she sometimes maintains a frightened silence in the face of his
behavior. This perception in children can be exacerbated in cases where a court requires a battered woman
to send her children on visitation with their father over their objections. It therefore becomes critically
important for children who have been exposed to domestic violence not to be required to see or speak with

the perpetrator when they are voicing or demonstrating a preference not to do so.

Post-Separation Implications

Custody and visitation determinations in the context of domestic violence need to be informed by
an awareness of the destructive parenting behaviors exhibited by many batterers, and in particular the ways
in which these behaviors may damage or eliminate the potential for children to heal psychologically and
socially from the traumatic experiences they have endured. Exposure to a batterer's inappropriate parenting
has especially important implications for children who are struggling with two sets of psychological
injuries, one from previous witnessing of domestic violence and the other from their parents' divorce. (The
great majority of children who live with a batterer directly see or hear one or more acts of violence, research

that is reviewed in Kolbo, Blakely, & Engleman, 1996, and a substantial number witness sexual assaults
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against their mother, as discussed in Wolak & Finkelhor, 1998).

In evaluating custody and visitation and crafting appropriate parenting plans, the following
elements require close examination:

The children's healing needs. There is a wide consensus that children's recovery from exposure to
domestic violence and from divorce depends largely on the quality of their relationship with the non-
battering parent and with their siblings (reviews in Heller, Larrieu, D'Imperio, & Boris, 1998, and in
Graham-Bermann, 1998). Therefore, visitation plans should take into account whether the batterer is likely,
based on his past and current behavior, to continue (or begin) to undermine the mother's authority, interfere
with mother-child relationships, or cause tensions between siblings, all of which can interfere significantly
with children's healing. Children also need a sense of safety in order to heal well (van der Kolk &
McFarlane, 1996), which may not be fostered by leaving them in the unsupervised care of a man whose
violent tendencies they have witnessed, even if they feel a strong bond of affection for him. (It should also
be noted that both children and adults can become strongly bonded in an unhealthy way to a perpetrator of
abuse through a process known as traumatic bonding, elucidated in Dutton & Painter 1993, 1983, and in
James, 1994. I have observed that evaluators who assess the strength of children's bonds with their battering
fathers rarely address the role of traumatic bonding.)

The need for detailed assessment. A batterer's history of parenting behaviors needs to be
investigated carefully, to assess for the presence of any of the common problems described above, with
particular attention to the risk that he may use children as a vehicle for continued abuse of the mother. Such
as assessment cannot be properly performed through reliance on clinical evaluation of the father, mother, or
children, as it must involve extensive collecting of evidence from other sources of information such as
school personnel, witnesses to important events, police and medical reports, child protective records,
telephone and mail communications, and other sources. Courts need further to ensure that custody
evaluators have extensive training on the multiple sources of risk to children from unsupervised contact with
batterers, such as the ones discussed above. (A detailed guide to performing proper custody and visitation
evaluations in the context of domestic violence allegations can be found in Bancroft & Silverman, 2002).

Safely fostering father-child relationships. Except in cases where a batterer has been terrifyingly
violent or threatening to the mother in the presence of the children, or has abused the children directly in a
severe and repeated form, it is common for children to request some degree of ongoing contact with their
battering fathers. In many cases they may benefit from such contact as long as safety measures are provided,
the contact is not overly extensive, and the abuser is not permitted to cause set-backs to the children's

healing process.
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One way to foster these goals is to increase the use of professionally-supervised visitation, ideally
based in a visitation center. A future transition to unsupervised visitation should not be assumed, but should
instead be conditioned on the batterer completing a high-quality batterer intervention program, dealing
seriously with any substance abuse issues he has, and showing other indications of being serious about
changing his abusive behavior and accepting responsibility for his past actions. (It should be noted that
batterer programs that are run on a "power and control" model have been found to be quite a bit more
effective than was previously believed, especially if any attendant drug and alcohol issues are also properly
addressed - see Gondolf, 2001.)

Where careful assessment leads to the conclusion that unsupervised visitation is physically and
emotionally safe for the children, visits that are kept relatively short in duration and that do not include
overnight stays can help to reduce the batterer's ability to damage children'’s critical healing relationship with
their mother. Such restricted contact can allow the children to meet their need to have an ongoing bond with
their father and to share key life events, while simultaneously limiting his influence as a destructive role-
model, which has been shown to put them at very high risk for future involvement in domestic violence
(discussed above). A plan of this kind also helps to ensure that children feel securely and safely attached to
their primary home, and to feel that the court system is empowering their mother to protect them, elements

which are indispensable to recovery in traumatized children.

Conclusion

Children who are exposed to domestic violence have multiple potential sources of emotional and
physical injury from the batterer's behavior, well beyond the witnessing of assaults alone, and their potential
for recovery from past domestic violence can be compromised by ongoing unsupervised contact with their
father. Additionally, children are at risk to develop destructive attitudes and values that can contribute to
behavioral and developmental problems. Abused mothers face many obstacles in attempting to protect their
children from a batterer, and can benefit when their protective efforts receive strong support from courts and
child protective services. Family and juvenile court personnel, as well as those working in child protection
agencies, can increase the quality of their interventions on behalf of children by deepening their
understanding of the common patterns that may appear in the parenting of men who batter, including ways
in which a batterer may damage mother-child and sibling relationships and make it difficult for a mother to
parent her children. Courts can increase their effectiveness in domestic violence cases involving children by
focusing on maternal and child safety, and by seeking ways to reduce the batterer's influence as a role

model, particularly for his sons.
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Excerpts:

Dr. Richard Gardner built his career as an expert witness by testifying in court on behalf of over 400 non-
custodial fathers fighting for custody (Lavietes, 2003; Bruch, 2001). Of the prolific amount of work
Gardner generated in his long career, he is most renowned for his radical positions regarding incest,
often referring to what he described as Western culture’s “sex abuse obsession”; his insistence that
children often lie about sexual abuse; and his controversial theory of parental alienation syndrome. All
of these notions helped the Fathers’ Rights Movement construct custodial mothers as vindictive,
collusive, and suffering from some form of “custody court” specific medical syndrome. Pg 45

Gardner introduced the term “parental alienation syndrome” in 1985 pg 47

Many of Gardner’s disciples who are prone to emulate his tendency for the dramatic have adopted his
style of writing. A recent published manual dedicated to his memory, The International Handbook of
Parental Alienation Syndrome, houses thirty-four articles in favour of Gardner’s theories and is divided
into three sections: concepts, clinical considerations and legal issues. Of these, three written by Gardner
are theoretical, and published posthumously; three are based on case studies; two analyze existing data;
twenty-six are theoretical/opinion pieces; and only one is based on an original 1991 study of separated
families. All but three heavily reference Gardner, relying on his work with a blind, unquestioning loyalty;
and most cross-reference each other’s work with five prominent names resurfacing throughout: Leona
Kopetski, Deirdre Rand, Randy Rand, Richard Sauber, and Richard Warshak.

Another of Gardner’s supporters is Dr. Glenn F. Cartwright, a psychologist and professor in the
department of educational and Counseling Psychology at McGill University. Cartwright edits a website
from McGill called PAIN — Parental Alienation information Network. This site promotes the work of
Richard Gardner and parental alienation syndrome by providing lists of articles, lawyers,
psychologists/psychiatrists, and other useful links related to parental alienation syndrome. Professor
Cartwright, a founding member of the Parental Alienation Syndrome Research Foundation in
Washington, DC (Cartwright, 2008a), presented a brief to the Canadian Special Joint Committee on Child
Custody and Access in 1998. Drawing on Gardner’s statistics, he told members that parental alienation
syndrome affected 90 percent of all children in custody disputes {Cartwright, 2008b:1), and
recommended harsher sanctions against alienating parents such as fines, a change in custody, and
incarceration. (2008b:2). Pg 54-55
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children often lie about sexual abuse; and his controversial theory of parental alienation syndrome. All
of these notions helped the Fathers’ Rights Movement construct custodial mothers as vindictive,
collusive, and suffering from some form of “custody court” specific medical syndrome. Pg 45

Gardner introduced the term “parental alienation syndrome” in 1985 pg 47

Many of Gardner’s disciples who are prone to emulate his tendency for the dramatic have adopted his
style of writing. A recent published manual dedicated to his memory, The International Handbook of
Parental Alienation Syndrome, houses thirty-four articles in favour of Gardner’s theories and is divided
into three sections: concepts, clinical considerations and legal issues. Of these, three written by Gardner
are theoretical, and published posthumously; three are based on case studies; two analyze existing data;
twenty-six are theoretical/opinion pieces; and only one is based on an original 1991 study of separated
families. All but three heavily reference Gardner, relying on his work with a blind, unquestioning loyalty;
and most cross-reference each other’s work with five prominent names resurfacing throughout: Leona
Kopetski, Deirdre Rand, Randy Rand, Richard Sauber, and Richard Warshak.

Another of Gardner’s supporters is Dr. Glenn F. Cartwright, a psychologist and professor in the
department of educational and Counseling Psychology at McGill University. Cartwright edits a website
from McGill called PAIN — Parental Alienation Information Network. This site promotes the work of
Richard Gardner and parental alienation syndrome by providing lists of articles, lawyers,
psychologists/psychiatrists, and other useful links related to parental alienation syndrome. Professor
Cartwright, a founding member of the Parental Alienation Syndrome Research Foundation in
Washington, DC (Cartwright, 2008a), presented a brief to the Canadian Special Joint Committee on Child
Custody and Access in 1998. Drawing on Gardner’s statistics, he told members that parental alienation
syndrome affected 90 percent of all children in custody disputes (Cartwright, 2008b:1), and
recommended harsher sanctions against alienating parents such as fines, a change in custody, and
incarceration. (2008b:2). Pg 54-55
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Parental Alienation Syndrome:
The Hoax that Hurts Children
Barry Goldstein
Richard Gardner did not rely on any research to concoct his theory of

Parental Alienation Syndrome. Instead it came from his personal experiences, beliefs
and biases. His outrageous bias is demonstrated by many public statements to the
effect that sex between adults and children can be acceptable.! Here are two
examples, but there are more in a chapter written by Dr. Paul J. Fink, past president of
the American Psychiatric Association.

Pedophilia “is a widespread and accepted practice among literally billions of
people.”

“The (sexually abused) child might be told about other societies in which such
behavior was and is considered normal... In such discussions the child has to be helped
to appreciate that we have in our society an exaggeratedly punitive and moralistic
attitude about adult-child sexual encounters.”

Richard Gardner was an active and effective promoter of PAS and used it to
create a cottage industry of lawyers and mental health professionals who have enjoyed
large incomes by supporting practices that help abusive fathers. Most child custody

cases are settled more or less amicably. The problem is with the 3.8% of cases that

require a trial and often much more.* Although many court professionals have been

! Paul J. Fink, “Parental Alienation Syndrome” in Domestic Violence Abuse and Child Custody, Mo Therese Hannah
& Barry Goldstein, eds. Ch. 12 (2010)

2 Richard A. Gardner, Child Custody Litigation: A Guide for Parents and Mental Health Professional P. 93 (1986).

3 Richard A. Gardner, True and False Accusation of Child Sex Abuse. P. 572 (1992)

4 Stephanie J. Dallam, The Parental Alienation Syndrome: Is It Scientific? (1999), available at
http://www.leadershipcouncil.org/1/res/dallam/3.html.



misled to treat these as “high conflict” cases by which they mean both parents are
acting out in ways that hurt the children, the research demonstrates a large majority of
these cases are really domestic violence.” The most dangerous abusers, ones who
believe their partners have no right to leave are using a variety of tactics to manipulate
the courts to regain control over their victims. Most of these abusers have not
committed the most severe physical abuse which is what most court professionals are
looking for and so they fail to recognize the danger or the motives.

Domestic violence involve a variety of tactics abusers use to control and coerce
their victims. Economic abuse is a common tactic so the abusers usually control most
of the family resources. This means the best way for court professionals to earn a large
income is to support practices that favor abusive fathers.

| do not believe PAS would have been so successful in spreading its poison into
family courts if the judges had been aware of its origins. The problem is that most of the
attorneys for protective mothers, especially when PAS first appeared were unaware of
its history or its enormous flaws. In many cases they raised little or no objections to the
bogus theory that never had the scientific support required to justify courts to consider it.

PAS Is Deeply Flawed

In addition to the lack of any scientific basis to justify PAS, it is an illogical theory
that is based on circular reasoning. PAS assumes that if a child does not like the
father®, is afraid of him and does not wish to spend time with the father the only possible

explanation is that the mother is alienating the child.

*Peter G. Jaffe, Claire V. Crooks, & Samantha E. Poisson, “Common Misconceptions in Addressing Domestic
Violence in Child Custody Disputes,” 54 Juv. & Fam. Ct. J. 57 (2003)

® PAS is a sexist theory that was designed to help abusive fathers and is virtually only used to support the position
of fathers.



There are many other possible causes that are far more likely than alienation, but
PAS is designed to deny any other possible explanation and is often used to prevent a
full investigation of other possibilities particularly domestic violence or child abuse.
Among the more common alternative explanations for the father's bad relationship are
normal adolescent rebellion; the father was rarely involved with the children during the
relationship; the father is boring; domestic violence, child abuse and other behaviors
that scare the child.

PAS is based on the assumption that children need both parents equally and that
any alienation should be treated as the most important if not the only issue the court
should be concerned with. In reality, children do not need both parents equally even
though it sounds fair on the surface. They need their primary attachment figure more
than the other parent and the safe parent more than the abusive one.

Even in intact families, children will usually hear parents criticize each other.
While | would not encourage this, the experience does not prevent children from having
a full and happy life. A rift between children and a parent is likely to last only a short
time and have limited effects. Gardner never provided any scientific basis to treat this
as the most important issue. One of the problems, however is many of the faulty
assumptions are hidden from the court.

Later Research Confirmed PAS is Invalid

One of the main causes when courts fail to protect children is the myth that
mothers and children frequently make false reports of abuse. As with any myth, it would
not survive if there were not some cases where the mother or child has deliberately lied

in accusing the father of domestic violence or direct child abuse. There are many



common factors that lead courts acting in good faith to disbelieve true reports of abuse.
This would include the lack of available evidence; professionals who do not know what
to look for, gender bias; the assumption that a father who is successful in other parts of
their lives would not be abusive, the difficulty in proving sexual abuse and the skills
abusers have to manipulate people. The problem is compounded by the reliance on
professionals that are part of the cottage industry that deliberately spread
misinformation to help their abusive clients.

Ironically, abusers claim the reports are made to gain an advantage in litigation,
but the reports actually make it harder for mothers to be successful. It is painful and
embarrassing for mothers and children to speak about the fathers’ abuse and
guarantees they will be viciously attacked. It is far more likely that victims will deny or
minimize abuse issues and many attorneys pressure clients not to report domestic
violence and especially child sexual abuse.

PAS is based on the biased belief that virtually all reports mothers or children
make about abuse are false. To the extent that there is anything to support this claim it
is that proponents of PAS automatically disbelieve virtually every report and use their
own biased results to support PAS. In reality, in the context of contested custody
cases, less than two percent of reports by mothers against fathers are deliberately
false.” This fact alone should fully discredit PAS.

The same study found that fathers are 16 times more likely than mothers to make

deliberate false reports.® At first glance this seems hard to believe as women are not 16

" Nicholas M.C. Bala et al., Allegations of Child Abuse in the Context of Parental Separation: A Discussion Paper
(Department of Justice, Canada, 2001), http://www.justice.gc.ca/eng/pi/fcy-fea/lib-bib/rep-
gap/zo()1/2001_4/2001_4.htm1.
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times more honest than men, but this is not what the study says. The study is limited to
contested custody cases which are overwhelmingly domestic violence cases with the
worst abusers. They believe that she had no right to leave so they are entitled to use
any tactic necessary to reassert the control they believe they are entitled to.

The Saunders’ Study is highly credible research that comes from the National
Institute of Justice in the U.S. Justice Department. The purpose was to look at the
knowledge and training about domestic violence of evaluators, judges and lawyers. The
findings help explain why the courts so often fail to protect children in domestic violence
cases. The Study found that these professionals need more than generalized domestic
violence training which can mean different things to different people. They need
specific knowledge that includes screening for domestic violence, risk assessment,
post-separation violence and the impact of domestic violence on children. Significantly,
professionals without the needed expertise tend to believe the myth that mothers
frequently make false reports and focus on unscientific alienation theories. These
mistaken assumptions lead to decisions that place children in jeopardy.®

This research demonstrates that the assumptions used to concoct PAS were
mistaken and in fact are the opposite of reality. The beliefs of Gardner and the cottage
industry promoting his work are based on their fundamental ignorance of how domestic

violence works. So when an evaluator or other professional is claiming PAS by

® Daniel G. Saunders, Kathleen C. Faller & Richard M. Tolman, Child Custody Evaluators’ Beliefs About
Domestic Abuse Allegations: Their Relationship to Evaluator Demographics, Background, Domestic
Violence Knowledge and Custody-Visitation Recommendations (Oct. 31, 2011),
https://www.ncjrs.gov/pdffiles1/nij/grants/238891.pdf.




whatever name they use for it, they are telling the court more about their own lack of
expertise than about the circumstances in the family.

PAS recommends an extreme remedy in which the children are forced to live
with the alleged abuser and denied a normal relationship with their mother who is
usually their primary attachment figure. The Saunders’ Study included a section about
exactly these decisions which he called “harmful outcome” cases. These decisions are
always wrong because the harm of separating children from their primary attachment
figure, a harm that includes increased risk of depression, low self-esteem and suicide
when older'® is greater than any benefit the court thought it was providing. The
Saunders’ Study found that these decisions are usually based on very flawed practices
so often the opposite result would often have benefited the children.'' So PAS
recommends the court impose a drastic solution that is always against the children’s
best interests.

All legitimate organizations of professionals in the field have condemned the use
of PAS. Abuser rights groups and professionals from the cottage industry that work with
them mounted an aggressive campaign to include PAS in the DSM-V which is the
compendium of all valid mental health diagnoses. The American Psychiatric
Association rejected their demands because there is no scientific basis to support PAS.

Even before this latest rejection of attempts to legitimize PAS, psychologists

have started to be disciplined for relying on a diagnosis that does not exist.

' Susan Goldberg, Attachment Part Three: Attachment Across the Life Span (Nov. 2004),
http://www.aboutkidshealth.ca/news/Attachment-Part-Three-Attachment-across-the-life-
span.aspx?articleID=7966&categorylD=news-type.

" paniel G. Saunders, supra, note 9




“If the report of the child custody evaluator indicates that it is based even in part
on a PAS theory, the protective parent should ask the court to reject the report in its
entirety on the ground that PAS is not a recognized mental health diagnosis and that the
court should either appoint another child custody evaluator or proceed without one. It
has become public record that at least three psychologists have been disciplined by
their licensing boards for giving testimony in custody cases regarding PAS. If licensing
boards of mental health professionals would take the step of disciplining a licensee for
using PAS in an evaluation, then PAS obviously cannot be said to be accepted in the
psychological profession and thus should not be admissible into evidence.”'?

Use of PAS by Other Names

As people have learned that PAS is a bogus theory that has caused enormous
harm to children it has become ever more discredited. Supporters have responded by
using a different name or term such as alienation or parental alienation. Very often
when courts are asked to ignore alienation claims, the judge or other professional will
point out that clearly there is such a thing as alienation and we know from personal
experience that parents sometimes make negative remarks about the other parent.

While this is true, such statements do not cause the kind of harm that is assumed
when courts believe a mother is alienating the children. In most cases the father has no
personal knowledge as he no longer lives with the mother and so just assumes she is
alienating the children or claims it is based on hearsay statements by the children. If

someone wants to assume PAS based on the poor relationship with the children, that is

2 Nancy Erickson, "Fighting False Allegations of Parental Alienation in Domestic Violence, Abuse and Child Custody,
Mo Therese Hannah & Barry Goldstein, eds. P. 20-36 (2010). The psychologist sanctioned were Douglas Darnall in
Ohio, Larry Leatham in California and William Wrigley in Queensland.



PAS. If they want to create a harmful outcome case, that is PAS. If there is no
substantial evidence demonstrating what the harm is, that is PAS.

As | mentioned earlier, contested custody are overwhelmingly domestic violence
cases. Alienation theories are typically used to counter reports of domestic violence or
child abuse. Court professionals often feel compelled to treat each issue equally in
order to be fair to both parties, but abuse issues are far more consequential to the
children. Domestic violence and child abuse are considered adverse childhood
experiences (ACE) by important medical research from the Centers for Disease Control
and Prevention. Children exposed to one or more ACEs will live shorter lives and suffer
more illness and injuries throughout their lives."® Alienation, even if true does not rise to
the level of a health or safety risk unless it results in completely severing the
relationship. And most claims of alienation in the context of domestic violence cases
are false. They are given more credence because professionals without the expertise
the Saunders’ Study finds necessary frequently disbelieve true reports of abuse. And
courts often take the failure to find abuse as if it means the mothers made deliberately
false reports.

The excessive focus on alienation theories and related friendly parent
approaches have been a disaster for children. The purpose of abusers seeking custody
is to regain control over their victims. The victim wants to limit contact with their
abusers because they experience the abusers as scary and harmful. They left their

abusers in order to promote safety for themselves and their children. Abusers are great

1By ). Felitti et al., “The Relationship of Adult Health Status to Childhood Abuse and Household
Dysfunction. 14 Am. J. Preventive Med. 245 (1998).



at manipulation and claim to want to share parenting with the mothers. The mothers’
normal reaction to his abuse and efforts to limit contact with their abusers is often
treated as alienation and lack of cooperation.

In many of these cases, the fathers are given custody based on the belief that
they are more likely to cooperate with the mother. Once they gain the control that
custody provides, they use the power to interfere with the mothers’ relationship and
encourage the children to become hostile to their mothers. The children quickly learn
that they are rewarded for expressing negative attitudes towards their mothers or
treating her poorly and punished if they express love towards their mothers. This is
exactly what we would expect abusers to do so this behavior proves the original
assumptions were wrong, but courts that would severely punish mothers under similar
circumstances generally allow abusers to get away with worse behavior.™

The Enormous Harm of Using Unscientific Alienation Theories

Most cases involving allegations of alienation also involve potential domestic
violence and/or child abuse. If the mother is making negative and false statements
about the father and the court fails to prevent this, the consequences to the children are
likely to be minor, but if a court disbelieves true reports of abuse, particularly committed
by the most dangerous abusers seen in contested custody cases, the consequences
are likely to be catastrophic. The problem is compounded because most courts
continue to use outdated practices that do not include integration of important new
research like ACE and Saunders or a multi-disciplinary approach that includes genuine

domestic violence experts in cases involving intimate partner abuse. Many courts only

4 Mo Therese Hannah & Barry Goldstein, eds. Domestic Violence, Abuse and Child Custody (2010).



consider physical abuse even though the ACE Research demonstrates it is the fear that
leads to the worst kind of stress that causes the most harm to children.

The widespread use of outdated practices routinely results in decisions that deny
or minimize true reports of domestic violence and child abuse. The ACE Study
demonstrates that domestic violence is far more harmful to children than previously
understood. PAS, regardless of what name is used is based on the false assumption
that virtually all reports of abuse are false and encourage inadequately trained
professionals to make decisions that endanger children.

The present level of what we now call child abuse and domestic violence is
based on thousands of years of tolerance for these abusive tactics. Although the laws
have changed, the beliefs that encourage abuse are still very common. Too many men
continue to feel entitled to control their partners because that is what they experienced
growing up and see encouraged in the media and elsewhere. The worst abusers have
been successful in manipulating custody courts to undermine laws designed to prevent
domestic violence.

The ACE research is incredibly exciting. Society now has the ability to
significantly reduce cancer, heart disease, diabetes, mental illness, crime, substance
abuse, suicide, dropping out of school and many other serious diseases and social
problems. This is why Dr. Vincent Felitti, the lead author of the original ACE Study
believes that prevention is the best use for his research. Reducing these health and
social problems will increase life expectancy, improve the quality of our lives and
increase economic output as we reduce the enormous cost of tolerating abuse. These

benefits require society to implement the best practices available to prevent domestic



violence and child abuse. Society cannot realize these benefits as long as we allow a

bogus and unscientific theory called PAS (and other terms) to continue to be used to

help abusers undermine domestic violence laws and ruin our children’s lives.
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In Brief: Parental Alienation Syndrome and Parental Alienation
Joan Meier

mother’s allegations that a father is abusive and that his access to the children should be restricted.
While PAS and PA are sometimes used interchangeably, they have separate origins, and are pointedly
distinguished by their originators. They are also not equally subject to legal challenge.

P arental Alienation Syndrome (PAS) and Parental Alienation (PA) are commonly raised to combat a

PAS was invented by Richard Gardner in the 1980°s to explain what he considered to be an epidemic of child
sexual abuse allegations in custody litigation. Gardner claimed, with no empirical basis, that the vast majority
of such allegations are false, but were fabricated by vengeful or pathological mothers. Credible and extensive
empirical research has demonstrated that the assumptions underpinning PAS, including that child sexual abuse
allegations are rampant, and generally false, are themselves entirely false. Over time, the strange assumptions
underlying Gardner’s theory have been critiqued and the validity of a scientific “syndrome” has been roundly
rejected by numerous legal and psychological professional and expert bodies and researchers. Gardner’s
apologist attitude toward pedophilia has contributed to the discrediting of PAS. While this has not ended
reliance on PAS within courts and policymakers, it has reduced its use. To date, the only published opinions
addressing the admissibility of PAS have ruled against it.

However, Parental Alienation has risen from the ashes of PAS. PA (or “child alienation”) has been defined

by leading well-regarded researchers, many of whom have rejected the validity of PAS, as addressing cases
where a child expresses “unreasonable negative feelings and beliefs” (including fear) about a parent “that are
significantly disproportionate to that child’s actual experience with that parent.” The key difference between
this definition and the way PAS has been understood is that PA recognizes the different factors that can cause a
child to be alienated from a parent. These researchers have also found that the disliked parent often contributes
to a child’s alienation.

In theory, this broader and more balanced approach to children’s estrangement from a parent should be less
likely to undermine abuse allegations and protective parents’ attempts to keep their children safe. In practice,
however, PA has been used in court in largely identical fashion to PAS: to penalize mothers who allege that the
father is unsafe for the children, and to label them “alienators.” While the research demonstrates no correlation
between alienating conduct and being a victim of battering, these writers and many evaluators still often treat
battered mothers as alienators when they allege that a father is unsafe.

Helpful New Research

Recent federally funded research has demonstrated that custody evaluators tend to fall into two categories:
those who know about domestic violence and consider it important in custody litigation, and those who do not.
This research confirms that those who do not have an in-depth understanding of domestic violence also tend to
label abuse allegations “alienation” and rarely identify abuse as a serious concern. Sadly, alienation labeling has
also entered child welfare agency practices, who frequently discount and sometimes even turn against mothers
who report child abuse by a father, particularly in context of custody or visitation litigation. Consistent with
these findings, preliminary results of very new research into “turned-around” cases (i.e., those in which a first
court fails to believe abuse and protect a child, and a second court recognizes abuse and protects the child) is
demonstrating that alienation labeling plays a substantial role in courts’ refusals to believe abuse and protect
children.

VAWnet is a project of the National Resource Center on Domestic Violence (September 2013)
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For all these reasons, once the alienation label is applied either in a court or child welfare proceeding , it is
extremely difficult to achieve safety for at-risk children and the risk of mothers losing custody increases.

An Abuse-Sensitive Approach to Parental Alienation

The full paper lays out a seven-step approach to addressing PA allegations in a case where abuse is also
alleged. The core premise is that abuse must be fully adjudicated or evaluated before alienation theory may be
considered. If followed faithfully, this approach would exclude PA labeling from all valid abuse cases, except
insofar as alienation is a part of a batterer’s abusive pattern.

Strategic Considerations

It is critically important for litigants to make an explicit record challenging the scientific validity of PAS as a
theory, and of PA where it is applied to deny abuse allegations. This will normally require an expert witness
with background in domestic violence, child abuse, and parental alienation theory. While such testimony may
not succeed at trial, it may help make a record that could support a reversal on appeal. And while such experts
can be costly, occasionally a pro bono expert can be found with the help of national organizations with this
expertise.

A second strategy consideration concerns the fact that many batterers are themselves alienators of the children
from their mother. It is difficult for domestic violence advocates, lawyers, and litigants to adopt this concept
even where it might help their case, given that the label is used to deny abuse most of the time. However, it is
to be hoped that courts will take alienation at least as seriously when an abuser commits it, as when a mother
alleging abuse is viewed as an alienator. Individual litigants must come to terms with their own comfort level
on this issue. However, an alternative term, “domestic violence by proxy” may be useful.

See the full Applied Research paper: Meier, J. (2013, September). Parental Alienation Syndrome and Parental Alienation. Harrisburg,
PA: VAWnet, a project of the National Resource Center on Domestic Violence. Available at: http://www.vawnet.org

The production and dissemination of this publication was supported by Grant Number 90EV0410 from the Department
of Health and Human Services, Family Violence Prevention and Services Program.

VAWnet is a project of the National Resource Center on Domestic Violence (September 2013)
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Parental Alienation Syndrome and Parental Alienation: A Research Review

Joan S. Meier

The willingness to pathologize
capable mothers even extends
to mothers’ “warm, involved”
parenting -- which they assert
can powerfully fuel alienation
in a child (Johnson et al., 2005,
p. 208; Kelly and Johnston,
2001). Such discussions are more
than sufficient to ensure that
whenever a mother and child
have ambivalence about the
children’s father, and certainly
in most cases where mothers
allege abuse, virtually any loving
parenting by the mother can be
labeled a form of “alienation.”

Applied Research papers synthesize and
interpret current research on violence against
women, offering a review of the literature
and implications for policy and practice.

I

' VAWnet is a project of the
National Resource Center on

‘1 Domestic Violence.

September 2013

(PA) are often invoked in legal and legislative contexts

addressing the rights of fathers and mothers in custody
or visitation litigation. Indeed, alienation claims have become
ubiquitous in custody cases where domestic violence or child
abuse is alleged, as grounds to reject mothers’ requests to
limit paternal access to their children. This paper provides a
historical and research overview of PAS and PA, identifies
strategic issues for advocates working with abused women and
children,* and offers guidelines to improve courts’ treatment
of these issues. While PAS and PA have much in common both
as theories and with respect to how they are used in court, they
have distinct scientific and research bases and critiques. This
paper, therefore, addresses them separately.

P arental alienation syndrome (PAS) and parental alienation

Parental Alienation Syndrome
Historical Background

The notion of children’s hostility to one parent in the context
of divorce was first characterized as a pathology by divorce
researchers Wallerstein and Kelly. They theorized that a child’s
rejection of a noncustodial parent and strong resistance or
refusal to visit that parent was sometimes a “pathological”
alignment between an angry custodial parent and an older
child or adolescent and that this alliance was fueled by the
dynamics of marital separation, including a child’s reaction
to it (Wallerstein & Kelly, 1976, 1980). Although significant,
Wallerstein and Kelly’s construct did not become a staple of
custody evaluations or judicial determinations. Moreover,
their early work does not use the phrase “parental alienation,”
but focuses instead on children’s “alignment” with one parent
against the other.

* The use of gender-specific language in this paper to refer to
protective and abusive parents is in response to both Richard
Gardner’s gendered framework for PAS and to relevant research on

domestic violence.
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Beginning in the early 1980’s, attention to a
purported “parental alienation syndrome” exploded
as the result of the dedicated efforts of Richard
Gardner, a psychiatrist loosely affiliated with
Columbia Medical School’ who ran a clinical
practice that focused on counseling divorcing
parents.

Based solely on his interpretation of data gathered
from his clinical practice, Gardner posited that child
sexual abuse allegations were rampant in custody
litigation, and that 90% of children in custody
litigation suffered from a disorder, which he called
“Parental Alienation Syndrome (PAS).” He described
PAS as a “syndrome” whereby vengeful mothers
employed child abuse allegations as a powerful
weapon to punish ex-husbands and ensure custody
to themselves (Gardner, 1992a; 1992b). He further
theorized that such mothers enlisted the children in
their “campaign of denigration” and “vilification”
of the father, that they often “brainwashed” or
“programmed” the children into believing untrue
claims of abuse by the father, and that the children
then fabricated and contributed their own stories
(Gardner, 1992b, p. 162, 193; 2002, pp. 94-95). He
claimed — based solely on his own interpretation

of his own clinical experience — that the majority

of child sexual abuse claims in custody litigation
are false (Gardner, 1991), although he suggested
that some mothers’ vendettas were the product of
pathology rather than intentional malice (Gardner,
1987, 1992b). In short, Gardner claimed that when
children reject their father and they or their mother
makes abuse allegations, this behavior is most likely
the product of PAS rather than actual experiences
of abuse. PAS theory is thus premised on the
assumption that child abuse claimants’ believability
and trustworthiness is highly suspect.

While acknowledging that if there was actually
abuse which explained a child’s hostility there

could be no PAS (Gardner, 1992a), Gardner’s
“diagnostic criteria” focused on various personality
characteristics of the accuser, accused, and the child,
rather than expert assessments of abuse itself or the
other reasons that might explain a child’s hostility

i Applied Research

to a parent (Gardner, 1992b; see also Hoult, 2006).
Rather, Gardner’s PAS theory presumes that a child’s
hostility to a father is pathological, which, in turn,
encourages courts to suspect that mothers who make
such allegations are doing so only to undermine

the child’s relationship with the father. Indeed, in
differentiating between “fabricated” and “bona fide”
abuse, Gardner uses “the Presence of the Parental
Alienation Syndrome” as itself an “extremely
valuable differentiating [criterion]” (Gardner, 1987,
p. 109). By PAS, as previously discussed, he means
a child’s “campaign of denigration” of the father and
the mother’s supposed “programming” of the child/
ren (Gardner, 2002, pp. 95-97). In short, Gardner’s
PAS theory essentially presumes PAS’s existence
from the mere presence of a child’s hostility toward
and/or fear of their father based on alleged abuse.
This is unfortunately precisely how it has been
applied in many courts.

It should be further noted that the “Sexual Abuse
Legitimacy Scale,” which Gardner invented as a
means of quantifying the likelihood that sexual abuse
claims were valid, was so excoriated by scientific
experts as “garbage” that he withdrew the scale;
however, many of the factors it contained continue
to be part of his qualitative discussions of how to
determine whether child sexual abuse allegations are
legitimate (Bruch, 2001; Faller, 1998).

Gardner’s Remedies for PAS

Gardner’s “remedy” for purportedly severe PAS is
extreme - including complete denial of maternal-
child contact and “de-programming” the child
through a concerted brainwashing effort to change
the child’s beliefs that they have been abused
(Bruch, 2001; Gardner, 1992a; see also www.
rachelfoundation.org). After being subjected to these
procedures and ordered by the court to live with the
father they said abused them, some children became
suicidal nd some killed themselves (Bruch, 2001;
Hoult, 2006). In other cases, courts have ordered
children into jail and juvenile homes as part of
Gardner’s recommended “threat therapy” which is
the stock in trade of strict alienation psychologists

Parental Alienation Syndrome and Parental Alienation (September 2013)
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(Hoult, 2006; Johnston & Kelly, 2004a). In one

such case, a judge ordered a frail nine-year-old

boy seized by three police officers and placed in a
juvenile detention facility when he refused to get
into his father’s car for a scheduled visitation. The
son of the father’s girlfriend had sexually abused the
boy, and he had also witnessed the father’s violence
against his mother. After three days of abuse by the
other boys in the detention facility, the boy agreed to
cooperate with the court order. The judge concluded
that his “treatment” for “parental alienation” had
worked (E. Stark, personal communication, May
2007).

As critiques of PAS have pointed out, PAS is a
teflon defense to an accusation of abuse, because
all evidence brought to bear to support the abuse
claims is simply reframed as further evidence of
the “syndrome” (Bruch, 2001). That is, all efforts to
gather corroboration of the allegations are simply
treated as further evidence of her pathological need
to “alienate” the child from the father (Gardner,
1987, 1992a). If the protective parent points to a
therapist’s opinion that the child has been abused,
the therapist is accused of a “folie a trois” (a clinical
term from the French for “folly of three”) which
suggests that all three parties are in a dysfunctional
“dance” together (Bruch, 2001). A child’s or a
protective parent’s repetition of claims of abuse

is routinely characterized as further evidence of
extreme alienation, and punished by court orders
prohibiting continued reporting of abuse.

Gardner’s pro-pedophilic and misogynistic beliefs

Gardner’s underlying beliefs regarding human
sexuality, including adult-child sexual interaction,
are so extreme and unfounded that it is hard to
believe that courts would have adopted his theory
had they known. First, he asserted that the reason
women lie about child sexual abuse in custody
litigation is because “hell hath no fury like a woman
scorned” (Gardner, 1992b, pp. 218-19), and/or
because they are “gratifie[d] vicariously” (Gardner,
1991, p. 25; 1992a, p. 126) by imagining their
child having sex with the father. There is of course
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no empirical basis or support for these offensive
assertions.

Second, Gardner’s views of sexuality were
disturbing. He claimed that all human sexual
paraphilias, including pedophilia, sadism, rape,
necrophilia, zoophilia (sex with animals), coprophilia
(sex with feces), and other deviant behaviors “serve
the purposes of species survival” by “enhanc[ing]

the general level of sexual excitation in society”
(Gardner, 1992b, p. 20; see also Hoult, 2006;
Dallam, 1998.)

Further, Gardner claimed that women’s physiology
and conditioning makes them potentially masochistic
rape victims who may “gain pleasure from being
beaten, bound, and otherwise made to suffer,” as
“the price they are willing to pay for gaining the
gratification of receiving the sperm” (Gardner,
1992b, p. 26).

Regarding pedophilia, Gardner argued expressly
that adult-child sex need not be intrinsically harmful
to children, and that it is beneficial to the species,
insofar as it increases a child’s sexualization and
increases the likelihood that his or her genes will

be transmitted at an early age (Gardner, 1992b).
Gardner claimed, “sexual activities between an
adult and a child are an ancient tradition” and
phenomenon which “has been present in just

about every society studied, both past and present”
(Gardner, 1992b, pp. 47-48). He viewed Western
society as “excessively punitive” in its treatment of
pedophilia as a “sickness and a crime” (Gardner,
1991, p. 115), and attributed this “overreaction”

to the influence of the Jews (Gardner, 1992b, pp.
47,49). Gardner opposed mandated reporting of
child sexual abuse and specifically described a

case in which he successfully persuaded a mother
not to report a bus driver who had molested her
daughter, because it would “interfere with the natural
desensitization process, would be likely to enhance
guilt, and would have other untoward psychological
effects” (Gardner, 1992b, pp. 611-12; see also
Dallam, 1998). Gardner’s perspective on adult-child
sexual interaction can be summed up in his reference
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to Shakespeare’s famous quote: “’There is nothing
either good or bad, but thinking makes it so’”
(Gardner, 1991, p. 115).

Despite his assertions that pedophilia is widespread
and harmless, he asserted in a filmed interview

that a child who tells his mother he has been
sexually molested by his or her father should be
told “I don’t believe you. I’'m going to beat you

for saying it. Don’t you ever talk that way again
about your father” (Waller, 2001).2 This response —
and his beliefs described above — suggest that the
animating intention behind the PAS theory’s denial
of the validity of child sexual abuse reports is not a
genuine belief that child sexual abuse is often falsely
reported, but rather a belief that such reports should
be suppressed.

The Lack of Evidence Base for PAS

While Gardner and PAS have had many adherents,
particularly among forensic evaluators and litigants,
there is actually no empirical research validating the
existence of PAS. And there is extensive empirical
proof that the assumptions underlying the theory are
false.

Sole empirical study of PAS does not validate the
concept. Only one study has been published that
purports to empirically verify the existence of PAS.
Consistent with scientific standards, this study
sought to assess the “inter-rater reliability” of PAS
—i.e., the extent to which different observers can
consistently identify PAS (Rueda, 2004). The study
built directly on Gardner’s criteria, taking for granted
that those criteria reflect PAS. It then measured the
degree to which a small sample of therapists agreed
on whether five case scenarios presented to them
reflect those PAS criteria or not (Rueda, 2004). The
findings were that there was a reasonable degree of
agreement about whether these cases indicated PAS.
However, the findings do not prove its existence

- rather. they prove that a small number of mental
health professionals agreed on applying the label
PAS to cases of estranged (“alienated”) children.
Many therapists surveyed, however, had refused
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to fill out the questionnaire and some expressly
stated they didn’t believe PAS existed. This study
thus simply presumed rather than proved the key
question: is the concept of PAS actually a disorder
caused by a malevolent aligned parent’s efforts, or
is it simply a reframing of a child’s estrangement
flowing from abuse, other problematic conduct by
the alienated parent, or other normative reasons?
The author himself admits that the findings did not
“differentiate PAS from parental alienation” (Rueda,
2004, p. 400). Since “parental alienation” is merely a
label that does not in itself explain the reason for the
child’s alienation, this admission essentially negates
the study as a validator of PAS.

PAS’ empirical bases are false or unsupported. The
claims upon which Gardner based his PAS theory are
thoroughly contradicted by the empirical research.
First, Gardner (1991, 1992b) claimed that child
sexual abuse allegations are widespread in custody
cases and that the vast majority of such allegations
are false. These claims have no empirical basis, other
than Gardner’s interpretation of his own clinical
practice. In contradiction, the largest study of child
sexual abuse allegations in custody litigation ever
conducted found that child sexual abuse allegations
were extremely rare (less than 2% of cases) and

of those, approximately 50% of the claims were
deemed valid, even when assessed by normally
conservative court and agency evaluators (Thoennes
& Tjaden, 1990). Other studies have found such
allegations to be validated approximately 70% of the
time (Faller, 1998). Moreover, leading researchers
have found that the dominant problem in child sexual
abuse evaluation is not false allegations, but rather,
the “high rates of unsubstantiated maltreatment” in
“circumstances that indicat[e] that abuse or neglect
may have occurred” (Trocme & Bala, 2005, pp.
1342-44).

Indeed, empirical research has found that the PAS
theory is built upon an assumption which is the
opposite of the truth: Where PAS presumes that
protective mothers are vengeful and pathologically
“program” their children, it is not women and
children — but noncustodial fathers — who are most
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likely to fabricate child maltreatment claims. In

the largest study of its kind, leading researchers
analyzed the 1998 Canadian Incidence Study of
Reported Child Abuse and Neglect. They found
that only 12% of child abuse or neglect allegations
made in the context of litigation over child access
were intentionally false (Trocme & Bala, 2005).
Notably, they found that the primary source (43%)
of these intentionally false reports was noncustodial
parents (typically fathers); relatives, neighbors, or
acquaintances accounted for another 19% of false
reports. Only 14% of knowingly false claims were
made by custodial parents (typically mothers),

and only two cases (out of 308) fit the alienation
paradigm of an intentionally false abuse allegations
against a noncustodial father (Trocme & Bala, 2005).

PAS has been rejected as invalid by scientific and
professional authorities. The dominant consensus in
the scientific community is that there is no scientific
evidence of a clinical “syndrome” concerning
“parental alienation.” Leading researchers, including
some who treat “alienation” itself as a real problem,
concur, “The scientific status of PAS is, to be

blunt, nil” (Emery, Otto, & O’Donohue, 2005,

p. 10; see also Gould, 2006; Johnston & Kelly,
2004b; Myers, Berliner, Briere, Hendrix, Jenny,

and Reid, 2002; Smith and Coukos, 1997; Wood,
1994). The Presidential Task Force of the American
Psychological Association on Violence in the Family
stated as early as 1996 that “[a]lthough there are

no data to support the phenomenon called parental
alienation syndrome, in which mothers are blamed
for interfering with their children’s attachment to
their fathers, the term is still used by some evaluators
and Courts to discount children’s fears in hostile and
psychologically abusive situations” (p. 40). Dr. Paul
Fink, past President of the American Psychiatric
Association, describes PAS as “junk science” (Talan,
2003, line 9). Nonetheless, defenses of PAS against
critiques have led even some respected social
scientists to mis-cite and distort the research (Lasseur
& Meier, 2005).

Thus, PAS has been rejected multiple times by the
American Psychiatric Association as lacking in
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scientific basis and therefore not worthy of inclusion
in the Diagnostic and Statistical Manual of Mental
Disorders. The most recent all-out campaign by PAS
proponents for inclusion of (the re-named) “Parental
Alienation Disorder” (PAD) was flatly rejected by
the DSM-V committee in 2012 (Crary, 2012).

Echoing the scientific consensus, a leading judicial
body, the National Council of Juvenile and Family
Court Judges (NCJFCJ), has published guidelines for
custody courts stating:

[t]he discredited “diagnosis” of “PAS” (or
allegation of “parental alienation”), quite apart
from its scientific invalidity, inappropriately asks
the court to assume that the children’s behaviors
and attitudes toward the parent who claims to be
“alienated” have no grounding in reality. It also
diverts attention away from the behaviors of the
abusive parent, who may have directly influenced
the children’s responses by acting in violent,
disrespectful, intimidating, humiliating and/or
discrediting ways toward the children themselves,
or the children’s other parent (Dalton, Drozd, &
Wong, 2006, p. 24).

The American Prosecutors’ Research Institute and
National District Attorneys’ Association have also
rejected PAS (Ragland & Field, 2003).

Court rulings on admissibility. Most family courts
accept PAS contained in an opinion offered by

an evaluator or Guardian Ad Litem (GAL) (legal
representative for the child) without ever questioning
its scientific validity or admissibility. Where it has
been formally challenged on appeal, appellate courts
have also avoided directly ruling on the issue. See
e.g., Hanson v. Spolnik, 685 N.E.2d 71 (Ind.App.
1997), Chezem, J. dissenting (castigating both

trial court and appellate court for reliance on “pop
psychology” of PAS). As a result there are as of the
date of this writing only three trial-level published
opinions actually analyzing and ruling on the legal
admissibility of PAS. Each opinion has concluded

it lacked sufficient scientific validity to meet
admissibility standards (Snyder v. Cedar, 2006 Conn.
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Super. LEXIS 520, 2009; People v. Fortin, 2001;
People v. Loomis, 1997). Four trial level decisions
have ruled it was admissible, but the appeal of each
decision resulted in no ruling on the PAS issue.

No published decision exists for several of the
purportedly favorable trial court opinions (Hoult,
2006).

PAS Continues to Garner Public and Judicial
Attention

While the robust critiques and rejections of PAS as

a “syndrome” have reduced the use of this label in
court and in the research literature, it has continued
to garner popular and political recognition. For
example, the American Psychological Association
and state and local bar associations continued to
sponsor workshops on PAS during the first decade
of the century. Since approximately 2005, roughly
fifteen governors have issued proclamations
concerning the purported problem of PAS at the
urging of a relatively small group of PAS proponents
(Parental Alienation Awareness Organization-United
States, n.d.).

Parental Alienation

The many critiques of Gardner’s PAS have resulted
in a shift among leading researchers and scholars

of custody evaluation from support for PAS to
support for a reformulation of PAS to be called
instead “parental alienation” or “the alienated child”
(Johnston, 2005; Steinberger, 2006). Most recently,
Johnston and Kelly (2004b) have clearly stated that
Gardner’s concept of PAS is “overly simplistic” and
tautological, and that there are no data to support
labeling alienation a “syndrome” (p. 78; 2004a, p.
622). Instead, they speak of “parental alienation™ or
“the alienated child” as a valid concept that describes
a real phenomenon experienced by “a minority”

of children in the context of divorce and custody
disputes (Johnston, 2005, p. 761; Johnston & Kelly,
2004b, p. 78; see also Drozd & Olesen, 2004).
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Johnston (2005) defines an alienated child as one

who expresses, freely and persistently,
unreasonable negative feelings and beliefs (such
as anger, hatred, rejection and/or fear) toward a
parent that are significantly disproportionate to
the child’s actual experience with that parent.
Entrenched alienated children are marked by
unambivalent, strident rejection of the parent with
no apparent guilt or conflict (p. 762).

What is the difference between PAS and PA? The
primary shift appears to be away from Gardner’s
focus on the purportedly alienating parent and
toward a more realistic assessment of the multiple
sources of children’s hostility or fear of a parent,
including behavior by both parents and the child’s
own vulnerabilities (Johnston, 2005; Johnston &
Kelly, 2004b; Kelly & Johnston, 2001). Johnston and
Kelly (2004b) state,

In contrast to PAS theory that views the
indoctrinating parent as the principal player in the
child’s alienation, this study [their own] found
that children’s rejection of a parent had multiple
determinants . . . [another study of theirs also]
supported a multi-dimensional explanation

of children’s rejection of a parent, with both
parents as well as vulnerabilities within the child
contributing to the problem. Alienating behavior
by an emotionally needy aligned parent (mother or
father), with whom the child was in role-reversal,
were strong predictors of the child’s rejection of
the other parent. Just as important as contributors
were critical incidents of child abuse and/or lack
of warm, involved parenting by the rejected parent
(pp- 80-81).

Johnston also differentiates her approach from
Gardner’s by rejecting his draconian “remedies.”
including custody switching to the “hated” parent.
Characterizing Gardner’s prescriptions as “a license
for tyranny,” Johnston and Kelly (2004b, p. 85) call
instead for individualized assessments of both the
children and the parents’ parenting, maintaining
focus on the children’s needs rather than the parents’
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rights. In theory, the goal is a more realistic and
healthy relationship with both parents, rather than
reconciliation with the hated parent as the only
desirable goal (Johnston, 2005). Unfortunately, the
common practice in court is far less nuanced and
individualized (see below).

The notion that some children are alienated from

a parent is both a less scientific and more factual
assertion. It is thus easier to raise “alienation”

in court without triggering a battle over the
admissibility of scientific evidence (Gardner, 2002).
However, debate continues to rage in research and
advocacy circles over the extent to which parental
alienation is something that can be measured, is
caused by a parent, and/or has truly harmful effects,
or whether it is simply a new less objectionable
name for the invalidated PAS. To the extent that PA
is widely used almost identically to PAS in court,

it may not matter in practice what the theoretical
differences are.

Critique of PA - Lack of Evidence Base

Questioning the scientific basis of parental alienation
and PAS is challenging because these theories

are described and referenced in a substantial

social science literature (Turkat, 2002). Many of
these materials make assertions about PAS and

PA without any citation to scientific literature —

yet their “publication” on the Internet and their
association with apparently credentialed authors
and/or supporters, give them an aura of credibility.
Some articles do cite research selectively, but contain
numerous unsupported assertions as well, about PAS,
PA, and how they operate.

Custody evaluators and psychologists frequently
insist as an anecdotal matter that alienation is present
and is a terrible thing. However, the only empirical
basis for this assumption of alienation’s harmfulness
at this time is limited to “clinical observation”
(Johnston & Kelly, 2004b; see also Ackerman &
Dolezal. 2006). Of course clinical observations are
subjective, and do not constitute empirical evidence.
Moreover, these statements do not indicate whether
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the relationship breaches between children and
parents observed by these clinicians are a healthy

or developmental response to their relationship

with that parent, or if the “alienation” is wrongfully
instigated by a favored (“aligned”) parent (Johnston
& Kelly, 2004b). Indeed, even if the clinical
observers attempted to make the distinction, there
would be no objective way of discerning whether
their judgment was correct (short of a comprehensive
assessment of the child-parent relationship, including
any abusive, neglectful or cold, indifferent or hostile
parenting by the disliked parent.

In fact, what the empirical evidence Johnston et al.
(2005) have amassed indicates both that (i) actual
“alienation” of a child is quite rare despite many
parents’ derogatory conduct or statements about the
other parent and (ii) when children are estranged
from a parent there are always multiple reasons,
some of which are that parent’s own conduct. Their
widely published research has found that, despite
the alienating behaviors of both parents in most of
the families participating in their study, only 20% of
children were actually “alienated” and only 6% were
“severely alienated.” Even among the children who
rejected a parent, all had multiple reasons for their
hostility, including negative behaviors by the hated
parent, such as child abuse or inadequate parenting,
or the children’s own developmental or personality
difficulties (Johnston, 2005; Johnston et al., 2005).

The fact that only a small fraction of children
subjected to inter-parental hostilities and alienating
conduct by their parents have been found to
actually become “alienated” suggests that the

focus on alienation is a tempest in a teapot — one
that continues to distract from and undermine the
accurate assessment of abuse and concomitant risks
to children.

Lack of Evidence Base for Long-term Impact of
Alienation

Johnston and others have acknowledged that “there
is very little empirical data to back up their “clinical
observations” that alienated children are significantly
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undermined in their emotional and psychological
development. In fact, Johnston and Kelly (2004b)
forthrightly state that “there are no systematic
long-term data on the adjustment and well-being of
alienated compared to non-alienated children so that
long-term prognostications are merely speculative”
(p- 84). And, contrary to the common assertions of
evaluators and alienation theorists that alienation is

a devastating form of emotional abuse of children,
Judith Wallerstein, the groundbreaking researcher

of divorce who first pointed out the problem of
children’s sometimes pathological alignment with the
custodial parent after divorce, found in her follow-
up study that children’s hostility toward the other
parent after divorce was in every case temporary, and
resolved of its own accord, mostly within one or two
years (Bruch, 2001; Wallerstein et al., 2000).

Links between PA and Domestic Violence -
Reversing the PA Paradigm

Johnston and Kelly’s (2004b) research also reveals
some interesting evidence about the relationship of
domestic violence to alienation:

While a history of domestic violence did not
predict children’s rejection of a parent directly

.. . [m]en who engaged in alienating behaviors
(i.e., demeaning a child’s mother) were more
likely to have perpetrated domestic violence
against their spouses, indicating that this kind

of psychological control of their child could be
viewed as an extension of their physically abusive
and controlling behavior (p. 81).

Coming from researchers who specialize in
alienation, this empirical statement — that men who
batter are often also men who intentionally demean
the mother and teach the children not to respect her —
is powerful confirmation of the experiences of many
battered women and their advocates. Perhaps just
one example from the author’s caseload will suffice:
In this case, the batterer would call the children out
of their rooms where they were cowering, to make
them watch him beat their mother while telling
them he had to do this because she was a “whore”
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and a “slut.” Other custody experts and researchers
have also suggested that batterers are in fact the
most expert “alienators” of children from their
other parent (Bancroft & Silverman, 2002). The
dilemma that this creates for battered women and
their advocates with respect to the use of parental
alienation as a claim is discussed in the section on
“Strategy Issues” below.

Qualitative critique — PA denies abuse and is used,
like PAS, in conclusory fashion. By recognizing
the many reasons and ways children can become
alienated from a parent, the new “alienation” theory
is, in principle, more reasonable and realistic than the
old PAS theory. Nonetheless, given the shared belief
at the root of both theories — that abuse allegations
are typically merely evidence of an aligned parent’s
campaign of alienation — the differences between
“alienation” and PAS are, at best, unclear to many
lawyers, courts, and evaluators.* Indeed, this author
was involved in a case in which the court’s forensic
expert, over time, substituted the label “parental
alienation” for her earlier suggestion of PAS, without
changing anything else about her analysis. When
queried about the differences between PA and PAS,
she had little to say. It is not surprising, then, that
even while trying to explicitly shift the focus from
PAS to PA, proponents of the “new” PA continue

to rely on PAS materials (Bruch, 2001; Steinberger,
2006).

Perhaps the most disturbing misuse of PA is seen
when PA adherents fail to distinguish between
children who are estranged from a non-custodial
parent due to abuse or other negative behavior from
children who have been wrongly influenced by their
favored parent to hate or fear the other. Thus, leading
adherents to PA theory including Johnston and
colleagues sometimes describe children’s symptoms
and psychological harms and attribute them to
“alienation,” while simultaneously acknowledging
that their research shows that “alienated” children
include those who are justifiably estranged due to
the disfavored parent’s conduct. Cases worked on by
this author have shown that abused children display
many of the symptoms that are frequently attributed
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to “alienation” both in the courts and in the literature
(Compare Johnston, Walters, & Olesen, 2005;
Johnston & Kelly, 2004b with Kathleen C. Faller,
1999; Righthand, 2003). Such discussions attribute
to alienation harms which, in fact, may well be due
to the disfavored parent’s own behaviors (Meier,
2010).

This failure to distinguish between whether harm

to children — or their hostility to their father — is
caused by alienation or abuse sets up a paradoxically
disastrous dynamic: So long as an abuser can
convince a court that the children’s attitudes can be
labeled “alienation,” he can benefit from the very
impact of his abuse. In Jordan v. Jordan, the trial
court found (based on two alienation psychologists’
testimony) that the older of two children was
severely alienated from her father, who had

been found to have twice committed intrafamily
offenses against the mother. Therefore, the court
ruled that the legislative presumption against joint
custody to a batterer was rebutted — by the child’s
alienation, which, the court stated, would cause

her emotional damage, and which it was presumed
could best be cured by more time with her father
(who she adamantly refused to see). The problem
with this analysis was that neither the experts nor
the judge considered the possibility that the child’s
“alienation” may have been at least in part a reaction
to the father’s violence toward the mother and in
front of the child, as well as his known manhandling
of the child herself. As a result, the father won joint
(and eventually, sole) custody, even though the
possibility that the child’s hostility was a function

of his own abusive behaviors was never ruled out
(Jordan, 2010). When this argument was put before
the Court of Appeals, that Court also ignored the fact
that such reasoning makes battering a sure path to an
award of custody — so long as the children become
alienated as a result. The Court simply affirmed that
the alienation label is sufficient grounds to rebut the
presumption against custody to batterers, without
regard to whether it is the batterer’s own abuse
which may have caused the child’s “alienation”
(Jordan, 2011).
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It should be noted that, while alienation researchers
do not discuss child witnessing of adult domestic
violence as a form of emotional child abuse, research
has unequivocally found that child witnesses to adult
abuse can be profoundly negatively affected and/

or traumatized, even if they are not themselves the
direct target of physical or sexual violence (Lewis-
O’Connor, Sharps, Humphreys, Gary, & Campbell,
2006; Bancroft & Silverman, 2012). Therefore,

even where children have not been directly abused
themselves, their fear or hostility toward the batterer
of their mother may be entirely expected.

The fact that courts are not nuanced in applying
alienation theory would not in itself be sufficient to
indict the theory itself. However, discussions of PA
within the scholarly literature supporting the concept
demonstrate that these applications of the theory are
quite consistent with the way it is understood by its
researchers and theorists. For instance, while on the
one hand conveying a more reasonable awareness
of the many factors that contribute to a child’s
alienation from a parent, Johnston and collaborators
continue to pathologize mothers whose children are
hostile or afraid of their fathers. In some of their
earlier work they even go so far as to pathologize
the “aligned” parent who “often fervently believes
that the rejected parent is dangerous to the child

in some way(s): violent, physically or sexually
abusive, or neglectful” (p. 258). They go on to
describe the pursuit of legal protections and other
means of assuring safety as a “‘campaign to protect
the child from the presumed danger [which] is
mounted on multiple fronts [including] restraining
orders...” (p. 258). Finally, like Gardner, these
purported rejectors of PAS continue to assert that

a parent can “unconsciously” denigrate the other
parent to the child “as a consequence of their own
deep psychological issues” which cause them to
“harbor deep distrust and fear of the ex-spouse...”
(p. 257; see also Meier, 2010). This willingness

to pathologize capable mothers even extends to
mothers’ “warm, involved” parenting — which they
assert can powerfully fuel alienation in a child
(Johnston et al., 2005, p. 208; Kelly and Johnston,
2001). Such discussions are more than sufficient
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to ensure that whenever a mother and child have
ambivalence about the children’s father, and certainly
in most cases where mothers allege abuse, virtually
any loving parenting by the mother can be labeled a
form of “alienation.”

In short, parental alienation as a theory has been
built — not by scientific or empirical research,

but by repeated assertions — at first more extreme
assertions by Gardner, and now less extreme but
still distorted assertions by more sophisticated
psychological professionals. Unfortunately it has
been used virtually identically to PAS in family
courts, to simply turn abuse allegations back against
the protective parent and children (Meier, 2010).
Anecdotal experience is now being confirmed by
cutting edge research into “turned around” cases, i.e.,
those in which a court initially disbelieves a father
is dangerous and, after some harm to the children, a
second court corrects the error. Preliminary results
of this research have identified PA labeling as one of
three primary factors leading to erroneous denials of
an accused abuser (usually a father)’s dangerousness,
and orders subjecting children to ongoing abuse
(Silberg, 2013; Silberg & Dallam, 2013). These
preliminary results indicate that at least 37% of
initial case errors (10 out of 27) were attributable

to PA/PAS labeling. If an additional 12 cases in
which the protective parent (usually a mother) was
pathologized in similar manner (without the PA
label) are included ,the percentage becomes 66%.
Opinions of evaluators and Guardians Ad Litem
(GALs) were a key factor in the court’s unprotective
erroneous decision in 67% of cases (Silberg, 2013;
Silberg & Dallam, 2013).

PA and PAS Labeling by Child Protection Agencies

Despite the mission of child welfare agencies to
protect child safety, many such agencies appear to
have adopted PAS/PA reasoning. Anecdotal reports
from the field suggest that many child welfare
agencies are highly skeptical of any abuse claims
raised within the context of custody litigations and
discount their credibility.’ Although Gardner asserted
that sexual abuse claims raised in the custody
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litigation context were mostly false, as noted above,
the empirical research demonstrates the opposite.
Nonetheless, the widespread acceptance of PAS

and PA theory has legitimized many child welfare
agencies’ skepticism toward such allegations when
made by mothers in custody or visitation litigation
(Lesher & Neustein, 2005; Neustein, A., & Goetting,
A., 1999). In fact, in some jurisdictions, the same
custody evaluators propounding PAS and PA are
working with the child welfare agency.® This author
has been involved in and learned of numerous cases
in which the child welfare agency has refused to
believe or even seriously investigate mothers’ and
children’s allegations of a father’s abuse, when

the case was in custody litigation. It seems that
some trainings delivered to caseworkers focus on
identifying and weeding out false allegations as
much or more than understanding the dynamics of
child abuse in the family. In one highly regarded
instruction manual, two factors listed as helpful in
identifying false allegations are (i) ongoing custody/
visitation litigation and (ii) the accused’s denial of
the abuse (Pennsylvania Child Welfare Resource
Center, 2011).

PA and PAS Labeling by Custody Evaluators
NCIJFCJ Guidelines for judges state:

In contested custody cases, children may indeed
express fear of, be concerned about, have
distaste for, or be angry at one of their parents.
Unfortunately, an all too common practice in such
cases is for evaluators to diagnose children who
exhibit a very strong bond and alignment with
one parent and, simultaneously, a strong rejection
of the other parent, as suffering from “parental
alienation syndrome” or “PAS.” Under relevant
evidentiary standards, the court should not accept
this testimony. . . (Dalton et al., 2006, p. 24).

In one case with which the author is familiar, the
court’s forensic evaluator posited alienation as an
explanation for the mother’s and child’s sexual abuse
allegations, after observing a single brief visit in the
court supervised visitation center, in which the father
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and child were observed to be warm and enthusiastic.
This evaluator, who was highly regarded by the court
as an expert, did not believe that such affectionate
interactions would occur if the sexual abuse
allegations were true. However, expert research into
child sexual abuse indicates the opposite: One cannot
assess the veracity of such allegations by observing
the parties’ interactions. Most abused children
continue to love their abusive parents, and crave
loving attention from them. Particularly when they
know they are in a safe setting, their affection for
their parent and the parent for them, may be evident
(Anderson, 2005; Bancroft & Silverman, 2002).

Recent major research has now confirmed that many
neutral custody evaluators actually lack meaningful
knowledge or expertise in domestic violence

and abuse (Saunders, Faller & Tolman, 2011).

In particular, many (especially private) custody
evaluators do not understand the risks to adults and
children after separation from the abuser, do not

use an objective screening instrument and do not
apply knowledge from the domestic violence field
about assessing dangerousness. Those lacking this
information tend also to believe: “(1) DV victims
alienate children from the other parent; (2) DV
allegations are typically false; (3) DV victims hurt
children if they resist co-parenting; (4) DV is not
important in custody decisions; and (5) coercive-
controlling violence in the vignette was not a

factor to explore” (Saunders, Faller & Tolman,
2011). These same evaluators were found to hold
“patriarchal” norms (Saunders, Faller & Tolman,
2011). Both this study and other smaller ones have
consistently found that custody evaluators fall into
two groups: those who understand domestic violence
and abuse and believe it is important in the custody
context, and those who lack such understanding,

are skeptical of abuse allegations and believe they
are evidence of alienation (Saunders, Faller &
Tolman, 2011; Haselschwerdt and Hardesty, 2010;
O’Sullivan, 2011; Erickson and O’Sullivan, 2010).
The fallability and ideology of custody evaluators is
perhaps best summed up by one of these researchers:
“The study showed that what the evaluator brings to
the case has more influence on the family’s fate than
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the facts of the case” (O’Sullivan, 2011). Particularly
if actual physical violence was not extreme, many
such evaluators (and judges) conclude that the
perpetrator is not particularly dangerous and that
women’s and children’s fears are overstated or
simply fueled by vengeance.

These gaps in evaluators’ and judges’ appreciation
of abuse dynamics and risks are reinforced by the
strong emphasis in family courts and mental health
training on the importance of children retaining
robust relationships with their noncustodial parents
after divorce. This leads to a dominant emphasis on
“co-parenting” as the prime value by which custody
litigants are judged. Thus, the National Council of
Juvenile & Family Court Judges in its guide for
judges on custody evaluations states, “[e]valuators
may ... wrongly determine that the parent is not
fostering a positive relationship with the abusive
parent and inappropriately suggest giving the abusive
parent custody or unsupervised visitation in spite of
the history of violence...” (Dalton et al., 2006, p.
25). Alienation theory perfectly and problematically
reinforces this emphasis on litigants agreeing to
“share” parenting rather than restricting the other
parent.

Strategy Issues for Litigants in Specific Cases
Expert Witnesses

The ideal strategy for combating PAS/PA claims
leveled against an abuse survivor is the production
of an expert to testify that PAS is not valid “science.”
Such an expert should also explain how PAS and
PA are widely used to distract from and undermine
an objective assessment of past abuse and future
risk. Such expert testimony may be effective in
persuading the trial judge to discount PAS or PA
claims where there is evidence of abuse. The expert
can also help the court understand the dynamics of
the particular abuse alleged in the case, including
the counter-intuitive aspects of child sexual abuse,
or the controlling and coercive tactics used by
abusers, which may help a court understand why a
lack of severe overt violence does not make abuse

Parental Alienation Syndrome and Parental Alienation (September 2013)

Page 11 of 21



VAWnNet.org

allegations fraudulent. However, even if expert
testimony does not result in success at trial, the
creation of a strong scientifically based record at trial
will increase the chances that a PAS or PA-based
ruling can be overturned on appeal.” Litigants and
their advocates and experts should argue that PA
should be treated — at most — as merely a behavior
that does not by itself indicate anything other than
the need for an individualized assessment of each
child, their attitudes toward their parents, and

the reasons therefor. Abuse allegations must be
thoroughly and independently assessed, regardless
of alienation claims (Drozd & Olesen, 2004; Meier,
2010). Ideally, alienation claims should be excluded
unless and until abuse is ruled out. Otherwise, the
alienation label is too easily used to cut short any
serious consideration of abuse, and to re-frame

true abuse as alienation, a dangerous error, as
recent research indicates. For this reason, a popular
“decision tree””® by leading scholars and forensic
psychologists, which invites evaluators to assess
both abuse and alienation simultaneously, is likely
to simply continue the same problems already seen
with the misuse of alienation (Meier, 2010).

However, it is the rare custody litigant who can
locate and afford to pay a genuine expert on these
subjects. Moreover, not all courts are persuaded by
such testimony, and PAS and PA claims in custody
litigation can be particularly tenacious and difficult
to refute. Because PAS theory is so circular —
deeming all claims, evidence and corroboration of
abuse allegations merely to be further evidence of the
“syndrome” — direct rebuttal is virtually impossible.
Advocates and survivors in such situations have
sometimes concluded that backing off of abuse
allegations may be the only way to reduce the
courts’ focus on purported alienation by the mother.
A troubling number of mothers have lost custody
and even all contact with their children as a result
of seeking to protect them from their fathers’ abuse
(Lesher & Neustein, 2005; Petition in Accordance,
2006). In this context, painfully tolerating
unsupervised visitation or even joint custody with an
unsafe father may be seen as the lesser of two evils.
However such a resolution may not be permanent,
as many abusive parents keep returning to court
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until they can wrest custody from the protective
parent, which is frequently the punishment inflicted
on protective parents who continue to report their
children’s complaints of abuse after being with their
other parent.

Alienation by Batterers

Another strategic dilemma arises for victims of
domestic violence (typically women) who have
observed their abuser (typically men) to be actively
alienating the children from their victim-parent.

This is most common where the abusive parent is
awarded full custody; however, it can also happen to
a lesser extent whenever an abuser has unsupervised
access to the children. As most advocates for abuse
survivors know, what courts call “alienation,” i.e.,
undermining a child’s relationship with the other
parent for illegitimate reasons, is a common behavior
of abusers (Bancroft & Silverman, 2002; Johnston,
2005). In such cases, th esurvivor and her advocate
must decide whether to invoke “parental alienation”
against the perpetrator. On one hand, to do so would
be to validate a concept of dubious validity which
has been widely misused against female victims

of abuse, and which has been vigorously opposed

by domestic violence experts and advocates. One
advocate has coined the term “maternal alienation”
to distinguish batterer-perpetrated alienation from
the much maligned “parental alienation” which is
most often used against mothers (Morris, 2004).
This term has yet to catch on in the field, and it
seems this phrase could also easily be misconstrued
as describing mothers who alienate their children.
Given many courts’ hostility to alleged alienation, as
well as the genuine harm that abusers’ combination
of intimidation and terror with alienating conduct can
engender by undermining children’s safe relationship
with their protective parent, the decision as to
whether to allege alienation against an abusive father
is not easily made. An alternative term that advocates
for abuse victims may wish to use is “Domestic
Violence by Proxy,” a phrase which captures the
way adult batterers may abuse children to hurt the
children’s mother (Leadership Council, 2009).
However it is not clear whether this term captures
non-violent alienating conduct.
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An Abuse-Sensitive Approach to Adjudicating
Parental Alienation Allegations

Given the inherent problems with even the
reformulated concept of parental alienation, and
given also the facts that (1) alienating behavior

is indeed a factual reality, most often engaged in

by abusive fathers, and (2) courts and evaluators

are unlikely to abandon the concept, this paper
seeks to provide an approach to alienation that,

if implemented conscientiously, would cabin
alienation’s use to those cases where it is a legitimate
issue. Such a proposal is currently most relevant to
forensic evaluators and Guardians Ad Litem, but
ideally, it would also become judicial practice to
require that abuse be ruled out before alienation is
considered. This approach could be adopted through
state legislation, court policy, or individual judicial
practice. The steps are the following:

1. Assess abuse first. Abuse should always be
assessed — first — whenever there are allegations
of abuse. If abuse claims are verified, or
substantial risk exists, the remainder of the
evaluation should be guided by safety and
protection as the dominant concerns, with
relationship preservation as only the secondary
concern.

2. Require evaluators to have genuine expertise
in both child abuse and domestic violence.
Evaluators who lack such expertise should be
required (as is implied by the APA’s ethical
custody evaluation guidelines, 1994, 2009) to
bring in an outside expert. Real “expertise”
requires more than one or two continuing
education seminars. It requires in-depth training
in abuse and/or in working with abused children
and/or adults. The new and extensive research
consistently shows that custody evaluators’
opinions and recommendations are largely
determined by their pre-existing beliefs and
biases: in particular, those lacking meaningful
domestic violence knowledge cannot be
trusted to accurately assess abuse allegations
and their implications for child well-being.

Applied Research
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Rather, the research proves that these evaluators
bring inaccurate presumptions to these cases,
including an assumption that women’s abuse
allegations are often false and merely a form of
alienation, along with a lack of appreciation of
the genuine danger posed by the abuser and the
need for objective risk assessment. Precisely
because assessments of abuse are empirically
demonstrated to be dependent on the assessor’s
predispositions to believe or not believe such
claims, actual training and experience working
with abused populations should be a necessary
pre-requisite for a valid assessment.

Once abuse is found, an abuser’s alienation
claims against the victim should not be
considered. Virtually every article about
alienation and abuse — including Gardner’s —
gives lip service to the principle that if abuse

is real, then alienation is not. However, the
current trend propounded by both Johnston and
Kelly (2004a, 2004b) and Drozd and Olesen
(2004) toward a “multivariate” approach, which
evaluates abuse and alienation simultaneously,
unavoidably gives too much weight to alienation
claims in a manner which inevitably undermines
accurate assessment of the validity and impact
of real abuse claims (Meier, 2010). Alienating
conduct bound up with a batterer’s pattern of
abuse should be identified as part of the abuse.

A finding of alienation should not be based on
unconfirmed abuse allegations or protective
measures by the favored parent. Consider

a small thought experiment: When fathers
allege that mothers or their new partners are
abusing the child, and courts do not confirm the
allegation, would it be normal to treat the father
as a pernicious alienator from whom the child
must be protected? In this author’s experience,
it is unlikely that experienced family lawyers

or evaluators would expect — or advocate for

— such treatment. The same standard should
hold true for mothers alleging the father is an
abuser. In short, alienation should not be linked
to abuse allegations at all. If alienation is a
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serious concern, then it must be one independent
of abuse allegations. To treat abuse allegations

as the hallmark of alienation, as is normally
done in courts today, is simply to fall into the
trap illuminated above — of misusing a claim of
alienation to defeat, neutralize, or undermine the
seriousness or validity of allegations of abuse.
The two concerns should stand or fall — if at all —
on their own.

Alienation claims should be considered

only under two conditions: If (i) other
developmental or understandable causes

of the child’s hostility are ruled out, and

(ii) there is specific concrete behavior by

the favored parent which was intended to
cause the child to dislike his/her father. The
alienation researchers consistently acknowledge
that children may be alienated from a parent
for a multiplicity of reasons, almost always
including the disfavored parent’s own behavior.
Therefore it is critical to avoid leaping to the
“alienation” label, as a means of attributing
blame to the mother, unless and until other
explanations for a child’s hostility are ruled
out. This approach excludes cases where the
parent is engaged in some degree of alienating
conduct (e.g., remarks) but the child is not in
fact alienated (the vast majority of children,
according to Johnston’s research). It excludes
cases where the preferred parent is hostile to
the other parent but does not intentionally and
concretely seek to alienate the child. It also
excludes cases where the child is unreasonably
hostile but the preferred parent is not the cause.
Finally, it excludes cases where the child’s
hostility is understandable in light of his or her
experiences with the disliked parent. These
exclusions follow logically if we are to eliminate
the misuse of alienation theory to blame

protective parents and/or silence abused children.

In short. as noted above, true “alienation” — in
the sense of a child’s estrangement malevolently
or pathologically cultivated by the preferred
parent — is at issue in only a tiny fraction of
cases, i.e., some fraction of the 6% of severely

' Applied Research
L

alienated children Johnston et. al. identified in
divorcing/separating families.

In these rare cases, if a child is found to be
unreasonably hostile to the other parent (i.e., the
child refuses to visit or is incorrigibly resistant
when visiting), the evaluation must seek to
determine a cause for the unreasonable hostility.
In addition to the above potential reasons
(abuse, neglect, batterer-instigated alienation),
emotional betrayals by the disliked parent, and
developmental and situational cuases, e.g., the
divorce itself, must be considered. In seeking

to identify parentally-caused estrangement/
alienation, evaluators should be precluded from
giving weight to protective measures such as
filing court protective petitions or reporting to
child protection. Otherwise, the alienation label
becomes once again nothing more than a penalty
for disbelieved abuse allegations.

. A parent may be called an alienator only

where the parent consciously intends the
alienation and specific behaviors can be
identified. In one case described earlier, the
court explicitly found that the mother was

not coaching the child, but posited that her

own personal hostility to the father (due to his
abuse) was unconsciously causing the child to
invent sexual abuse scenarios (W v F, 2007).
(Of course, this theory would be sufficient to
negate all children’s reports of abuse — since
inter-parental hostility can be inferred in most
custody battles.) Such unfounded judicial or
evaluator theorizing has been legitimized by the
widespread acceptance of the pop psychology
attached to the PAS theory and propounded by
Gardner and other PAS proponents. The best
cure is a clean one: Psychoanalyzing should be
prohibited; only identifiable behaviors should be
considered in assessing for alienation.

Remedies for confirmed alienation are limited
to healing the child’s relationship with the
estranged parent. Under this proposal, in the
rare cases where problematic alienation is found
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(again, after neglect, abuse, batterer-instigated
alienation, and other descructive behaviors are
ruled out), evaluators should not seek to undercut
the child’s relationship with the preferred parent,
but rather, to strengthen the child’s relationship
with the parent from whom s/he is estranged.
Thus, family therapy between the child and the
estranged parent, therapy for the child, and/

or therapy for the preferred parent, might be
appropriate. Orders to both parents to cease any
derogatory discussion of the other parent may

be appropriate. Forced change of custody is not
appropriate, unless the child’s relationship with
the estranged parent is sufficiently healed to
make the child comfortable with such a prospect
(Johnston, 2004b, 86-87).

Despite the problems in some of Johnston’s writings,
her research also confirms what many in the field
already knew: Children are resilient, and they

are not easily brainwashed into rejecting another
parent, at least not without active abuse, coercion
and terrorizing. Courts and evaluators should
operate from a healthy appreciation for the range

of imperfect parenting that children everywhere
survive, and for the strength of children’s hard-wired
love for both parents. They should ensure that safe
and loving relationships are made available and
invited to flourish, and should trust that children will
discern the truth about their loving parents so long
as they are able to experience them directly. This

is especially true given that courts’ over-reaction

to alleged alienation is resulting in widespread
disbelief of abuse claims, many of which are valid,
and subjection of children to the parents they fear,
who are in many cases their or their mothers’
abusers. The risks and harms to children from this
extreme reaction to alienation concerns — now being
scientifically documented — far outweigh the risks of
inaction, even when a child hates or fears a parent
for illegitimate reasons.

Author of this document:
Joan S. Meier, J.D.
The George Washington University Law School

jmeier@law.gwu.edu
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Endnotes

1. Gardner was “an unpaid volunteer” who taught at times
in the Columbia Medical School’s division of child and
adolescent psychlatry The New York Tlmes (June 14,
2003, correction), http://query. fullpage.ht
ml?7res=9FO0SEODB 15 ﬂ}} 3AA35755C0 \‘)f\”( 8B63

yot/f

2. Over time, Gardner expanded the theory to address any
case where a child has been “programmed” by one parent
to be “alienated from the other parent” — and even stated
that sexual abuse claims arise in only a minority of PAS
cases (Gardner, 2002, p. 106).

3. Gardner’s mental instability was tragically revealed
when he committed suicide in 2003 by stabbing himself to
death. The New York Times (June 14, 2003) htip://query.
nytimes.com/gst/fullpage .htmi? 1\»—‘)1( )SE )I)BIM“R 93
AA35755( “.\‘)(x)‘)(_ 8B63; http://
Richard_A._Gardner

n.wikipedia.org/wiki/

4. One lawyer’s website says “PAS--sometimes called
Parental Alienation (PA)—is a disorder that arises primar-
ily in the context of child-custody disputes.” (The Custody
Center, n.d., line 1-2). Gardner himself acknowledged that
many evaluators use “parental alienation” in court to avoid
the evidentiary attacks that use of “PAS” would invite
(Gardner, 2002). In practice, then, it seems that many
practitioners conflate the two concepts.

5. One agency is known to treat Sunday nights as “custody
night” because of the bump up in hotline calls that are
received when children return from visits with their
noncustodial fathers. Child welfare agencies’ discounting
of child abuse claims in the context of custody litigation is
hard to find in written policy documents, but it is common
experience among litigants, lawyers, and child welfare
workers, that the credibility of such claims are discounted
and that investigations are often declined in deference to
the custody court.

6. This was true in one of the author’s cases: Oates v.
Oates, 2008 (documents on file with author). No matter
how many reports were made of the children’s abuse,

the child welfare agency consistently rebuffed them. Not
until after the litigation was it discovered that the custody
evaluator who had “diagnosed” PAS, was also a primary
advisor to the child welfare agency.

7. Surveys have indicated that appeals in domestic
violence cases are surprisingly successful: an unscientific
survey by this author of appeals in custody cases where
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domestic violence was alleged found that 2/3 of awards to
accused or adjudicated batterers were reversed on appeal
(Meier, 2003). This is a staggering reversal rate, given

the deference that appellate courts normally give to trial
courts in custody cases.

8. Access the “decision tree” in: Drozd, L. M. & Olesen,
N.W. (2004). Is it abuse, alienation, and /or estrangement?
A decision tree. Journal of Child Custody, 1(3), 65-

106. Available at: http://www.drdrozd.com/articles/
DrozdOlesenJCC1(3)2004.pdf
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